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THE World Justice Report, Rule of Law Index 2020,
pegs Indiaat 69 out of 128 countries. That isbelow the
halfway mark and adrop from the year before.

On fundamental rights India declined eight
places. Oncivil justice, which looks at whether people
can access and afford civil justice, effective enforce-
ment, the level of government influence and delay,
India fell four places to 102 out of 126 countries. On
criminal justice, a ranking that factors in effective
investigation, delay, impartiality, and due process India
fellone spotdownto 78.

Nearer home inafirst of its kind effort, the India
Justice Reports of 2019 and 2020 use the dry truth of
government data to measure the structural capacity of
police, judiciary, legal aid and prisons—all subsystems
of the justice delivery system — and rank each state’s
ability to provide its people with justice services. Even
the best state, Maharashtra does not reach a 6 on 10
rating and the worst, Uttar Pradesh, struggled to keep
itself justabove three.

That was a world ago before the pandemic time
of sudden prolonged lockdowns and persisting con-
tagion. The outcomes of the disruption of justice deli-
very systems—oppression, exploitation, abandonment,
violence, discrimination — have fallen heavily on the
most defenceless while commercial uncertainties and
endless delay in adjudication promise to thwart rapid
economicrecovery.

Allthisandthe griefandtragedy of millionscalled
out for immediate recompense in the shape of easily
available even-handed access to justice. Instead, the
judiciary reduced its functioning to bare bones, selec-
tively listing “urgent cases’ at its discretion. The most
vulnerable suffered abusive and selective policing.
Prison populations held in overcrowded unsanitary set-
tings became involuntary and unfair prey to the infec-
tionandthe legal aid system found itself overwhelmed.
The over 170 guardian institutions dotted around the
country that are especially designed to safeguard the
human rights of us all, and the special interests of the
disabled, women, children, Dalits, minorities, andtribals

SEMINAR 738 — February 2021

The problem

—were, forallintentsand purposes, missinginaction. The
too frequentviolation of fundamental rights came to be
seen as an acceptable inevitability rather than a focus
for fierce protection. These reactions have left many
indoubtabout the justice system’s future directions.

Acritical examination of both pastand presentare
anessential spurto fashioning future solutions: ifsand
butsabout future directions remain.

There is no doubt that the endemic structural
infirmities of the formal justice system have existed
for far too long without remedy. The stretching Covid
erahasonly spotlighted the depth of crisis. Every sub-
systemand every one of their systems of oversight are
hog-tied by financial and manpower shortfallswithall
the consequent disarray and dysfunctionthatitbrings.

Along with this comes an absence of a sure-
footed value system onwhichto build future directions.
Prevailing psyches withinthe systemare riven between
privilegingancientauthoritarian notions of overlordship,
danda, dhama, caste and class privilege and the impera-
tive of new constitutional valuesthat press for individual
liberty, collective rights, freedom and reconstructive
rather than retributive justice. The police are unsure if
they are a service for the community or an alien con-
trolling force; judicial pronouncements too often point
up private beliefdressed up asreasoned interpretation;
and prisons remain uncertain if they are holding areas
forinconvenient people or centres of rehabilitation.

Meanwhile, law and society constantly interact
to evolve new norms. Even as we speak they are inter-
acting to create influential perceptions of the rela-
tionship between families, communities and with
government. Bolstered by manufactured apprehen-
sions, the penal provisions of the Talak law, Citizen’s
Amendment Lawsand the vicious anti-conversion laws
are already shaping public perceptions of minorities
andthe limits of their rightsand remedies. Meanwhile,
the new labour and farm codes — whether resisted or
accepted—will proveto beaninflection pointin future
power relationships between labour and capital. Aswe
design legal responses for post-Covid times do we look



intothe deep pastto find a future we are culturally com-
fortable with or leave all that determinedly behind
whilewe plough onintoabrave newworld?

Heretoo navigationis full of predicament. Barely
does a new value proposition take hold when science
andtechnology innovate to put forward new challenges.
Jurisprudence andthe resolution of ethical questionsare
unabletokeep pace. Yet, in fear of being overwhelmed,
modern technology is being adopted and encouraged
as the magic bullet that can obliterate long-standing
systemic challengesand criminal threats.

Butitis unclear what overarching principlesin-
formthe acquisition and implementation of technology
andwhether they further or compromise fair trial norms,
make the police more accountable, prisons more trans-
parentand less prone to abuse of authority and violence.

The unthinking reliance on data and technology
tobring equity and justice forall is belied by the strong
resistance to accountability and opacities that seem
hardwired into the system.

Presently the need for more and more surveil-
lanceand official, rather than citizen, convenience domi-
nate acquisition. Inevitably the citizenis being digitized
into so many bytes and algorithms that we must fear
being atomized from individuals into mere numbers
that can be configured to control our every move, pre-
dictourthoughtsand perhaps even manipulate themto
the purposes of the powerful. Thisis not fantasy. Even
as we race forward, protection is feeble. Judges are
not trained to understand sophisticated science in
order to draw legal lines in protection of individual
freedoms that must never be crossed. It will require
much more skill and spine before the people can rely
on the formal system to mediate power and deliver
effective even-handed justicetoall.

Yet, the experiences of the pandemic provide an
opportunity to reimagine the delivery of justice. It offers
the possibility toarticulate anewvision of society and jus-
tice: of our relationship with each other based onequity,
equality, mutual trust and respect (the essence of social
capital) and our relationship with nature and technology.

The administration of justice cannot lapse back
into ‘normalcy’. ‘Normalization’ is an unsure desire.
What was ‘normal’ before Covid swept over the jus-
tice system was much better for some and terrible for
others. If Covid working and Covid slippages and
Covid compromiseswith justice become ‘routinized’ its
ravageswill surely cripple our post-Covid democracy.

True, reformand repair are encumbered with the
lassitude of the past, exacerbated by the health and
humanitarian crisis unfolding acrossthe country and is
made more difficult to traverse by the uncertainties of
the future.

But positive futures are possible. Undoubtedly
the increased integration of technology into the system
can ease at least some of its pathologies and data can
assist in better fiscal and structural management.
Reorienting the police to build community trust by
becoming the law upholding part of it rather than the
law enforcing outsider is a relatively easy pathway to
embrace — if there is the will. Beyond skilling up the
judiciary and increasing human and physical resources
prioritizing localization for doorstep delivery of justice
offers low hanging fruitto pick. Expanded mediation;
the spread of legal aid deeper into the community;
encouragement for legal awareness far and wide such
thatitbecomesthe accepted common language for con-
flict resolution, all offer practical pathways to build a
society genuinely based onrule of law.

What will shape outcomes as we gradually
emerge out of this fraught moment remains in the
balance. Will it be empathy, reason, deliberation, and
science management, isin question. Global responses
to the pandemic demonstrate it is only these positive
impulses that have worked as the basis for medical and
governance success: or will it be retention of the past
imperfect, expediency and the convenience of those
who work the system?

Thejuryisout.

MAJA DARUWALA and
VALAY SINGH
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|deas of justice In ancient India

UPINDER SINGH
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MODERN democracies equate jus-
tice with freedom and the equality of
each citizen before the law. Inancient
Indian texts, justice was premised on
the idea of the inequality of social
groups based on birth. Of course there
wassomeamountofsocial mobilityand
there was the possibility of escaping
thisinequality atahigher level —that of
one who had attained perfect wisdom
andinsightoradevoteewhohadattained
the heights of devotiontogod inbhakti.
Butotherwise, inthe ordinary mundane
world, there wasageneral acceptance
oftheideaof natural inequality.

As for freedom, while the dis-
tinction between a free person and a
slave was recognized, the sort of free-
dom most often spoken of in texts was
freedom from the cycle of birth and
death. Of course texts largely reflect
the perspectives of upper class, upper

caste men—theirideas of whatan ideal
social and political order should look
like. Whatwas happening ontheground
is more difficult to ascertain. At the
very least, we must assume a great
deal of diversity across the subconti-
nentinideasand systems of justice.

The maininstitutionsand struc-
tures of inequality in the context of
ancient Indiawere the patriarchal fam-
ilyand household, varna (the four-fold
classification of Brahmin, Kshatriya,
Vaishya and Shudra), jati (caste),
untouchability and slavery. The ori-
gins of some of these — patriarchy,
varna and slavery — can be traced to
Vedic texts, while caste and untoucha-
bility made their appearance in North
Indiainthe 6th/5th centuries BCE, and
several centuries later in the South.

In fact, the early history of caste
isinadequately understood. The growth



of the caste system and Brahminical
privilege is connected with the proli-
feration of monarchical states and the
expansion of agrarian society. But
social inequality wasalso accepted by
Jainism and Buddhism (though they
placed the Kshatriya above the Brah-
min). Itwas only in the a-social world
of the monastic order that social dis-
tinctions were supposed to vanish, at
least theoretically. Although the mani-
festations and degrees varied, gender
inequality was deeply ingrained in
social and religious practice across
the board.

The mechanisms for the settle-
ment of civil and criminal disputes
in ancient times must have varied a
greatdeal across regionsandtime, and
involved groups such as village com-
munities and headmen, assemblies
and corporate organizations such as
guilds. Butatan early stage inthe his-
tory of monarchy, the state asserted a
powerful claimto have the preeminent
right to adjudicate civil and criminal
disputes and the right to impose pain,
punishmentand death onsubjects. The
following sections discuss certain
aspects ofthe ideasabout kingshipand
justice as revealed in a few Sanskrit,
Pali and Prakrit sources. What hap-
penedonthegroundacrossthe regions
of the subcontinent must have varied
considerably and must have been
greatly influenced by local custom.

The relationship between the king
and his subjects (praja) is central to
all ancient Indian theories about the
origins of kingship. Taxes are pre-
sented asthe king’s wages for his per-
formance of his duties, and foremost
amongthese duties isdanda (literally,
‘the rod”), which means punishment
and justice. Theking’sdandaissaidto
prevent a descent into matsya-nyaya
(the law of the fish), a situation of
anarchy inwhich the strong devourthe
weak, where violence and disorder

prevail, and neither life nor property are
secure. Let us look at three accounts
of the origins of kingship — two from
the Mahabharata and one from the
Buddhist Tipitaka.

The Mahabharata, composed
roughly between about 400 BCE and
400 CE, contains extensive discus-
sionsofkingshipandjustice. The com-
positional history and structure of the
work, consisting of long, rambling nar-
rative and didactic portions, make itan
excellentvehicle forexpressing irrec-
oncilableviewsandirresoluble dilem-
mas. The Shanti and Anushasana
Parvas of the Mahabharata contain a
long dialogue between Yudhishthira
and Bhishma, the latter lying on the
edge of death on a bed of arrows.
Yudhishthira has many questions,
especially aboutthe dharmaofaking,
and Bhishmaanswersthemall.

The Shanti Parva contains two
accountsoftheoriginsofkingship. The
first begins in an age of perfection,
when kingship and punishment did
not exist because everyone followed
dharma (righteousness, duty). How-
ever,atsome pointintime, menstarted
falling prey to vices such as greed,
desire and passion, and the Vedas and
the sacrifices disappeared. The gods
were alarmed and went to Brahma,
who gave an intellectual response to
the problem by composingalongwork
consisting of a hundred thousand les-
sonsondharma, artha (material gain)
and kama (sensual pleasure). The
gods then approached Vishnu for a
more practical solution. Vishnu pro-
ducedamind-bornson Virajastorule
over men, and he was followed by his
two sons. These three refused to rule
because they were inclined towards
renunciation; Anangawas nextinline
and he ruled well, but his successor
Atibalalacked control over hissenses.

Then came the evil king Vena,
whose mind was dominated by passion

and hate, and who did not discharge
hisduties properly. The sages stabbed
him to death with blades of sacred
kusha grass. They churned his right
thigh, and outofitemergedanuglyman
named Nishada (a forest tribal), who
they told to go away because he was
not fit to be king. Then they churned
Vena’s right hand and from that
emerged Prithu, a man learned in the
Veda, theauxiliary texts, dharma, artha,
the military arts and statecraft. Prithu
provedto be agood, exemplaryking.

-l-he second account in the Shanti
Parvadescribes kingship as the result
ofdivineinterventionandasocial con-
tract. Itbeginswithadescription ofthe
violence and anarchy of the kingless
state. Oppressed by these conditions,
the people made a pact among them-
selvestogetrid ofviolent, aggressive
men who stole, violated women and
performed other such evil acts. How-
ever, this arrangement did not work.
So they went to Brahma and begged
him to appoint a king who could pro-
tect them. Brahma chose Manu, but
Manu refused because he was afraid
ofthe cruel acts he would have to per-
formasking.

The peopleallayed hisfearsand
explained the full bargain — the sins
incurred by his cruel deedswould dis-
appear; the people would give him
1/50th of their cattle and gold, and
1/10th of their grain; one-fourth of
the merit earned by them would go to
Manu; and mighty warriors would
followhimaround everywhere. Manu
accepted this pactand wentaroundthe
earth, punishing the wicked and mak-
ingthem performtheir duties.

The early Buddhist view on the
originsof kingship is contained in the
Agganna Sutta of the Digha Nikaya.
Thisbeginsinaprimordial, pristineage
of perfection when beings were undif-
ferentiated, luminous, made of mind,
and fed on rapture. At some point, a
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declinesetin. Largely duetogreed, the
evils of theft, accusation, lying and
punishmentreared their head, and one
being stole rice from another being’s
field. The beings assembled and
decided that some solution to this
disorder was necessary. They app-
roached the one among themwho was
the most handsome, charismatic and
authoritative and offered him the fol-
lowing deal: he should protect every-
one’s property and punish those who
committed crimes; in return, they
would give himaportionoftheirrice.

The first Shanti Parva account
is more dramatic than the second, but
both tellacomplexstory. Kingship has
arocky start. Some of the earliest can-
didates have serious character flaws,
somedo notwanttobeking, some have
to be cajoled, one has to be killed. In
the first account, the gods and sages
play key roles, and in the second, the
gods and the people. The Agganna
Sutta gives a simpler story and talks
aboutadirectsocial contract between
the people and the king, with nointer-
mediaries. But in all three accounts,
kingship is described as essential
in order to bring an end to violence,
crime and disorder and to prevent
the recurrence of these things. The
king’s primary duties are the mainte-
nance of social order, protection of
private property and the imposition
of punishment.

-l-he king’s punishment is supposed
to be scrupulously balanced and fair.
In the Mahabharata, Bhishma tells
Yudhishthira that danda was created
by Brahma for the protection of the
world so that people performed their
duties. It is the fear of danda that pre-
vents people from killing each other.
The king’s punishment can take the
formof censure, imprisonment, fines,
corporeal punishment, banishment,
bodily mutilation and death. However,
this punishment must be measured, in
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accordance with proper judicial prin-
ciples, proportionate to the crime and
utterly impartial.

In mattersrelated to punishment
and taxation, the king should be both
gentle and fierce, like the spring sun.
This is part of a larger model of the
ideal rulerwhoisabravewarrior, intel-
ligent, learned, well-trained, disciplined,
detached and self-controlled; one who
does not give into impulse or passion
but listens to good advice and acts
only after careful deliberation. It is
only suchakingwho can be just.

References tothiskind of ideal ruler
are scattered across ancient Indian
texts of many kinds. For instance,
Kalidasa’s Raghuvamsha describes
the ideal king as wise, well educated,
welltrained, abravewarriorandskilled
intheartofgovernance. Theideal king
is yuktadanda — one whose punish-
mentsare fairand measured. Kalidasa
describes the great king Raghu thus:
*...by dispensing fair punishment he
won the hearts of the whole world,
like the southern wind whichisneither
toocoldnortoohot.’

Why should a king bother to be
just and perform his duties? The
Mahabharata has a simple answer —
good kings earn merit and go to
heaven; bad kings earn sin and go to
hell. But there is another angle too.
The Mahabharata warns that aking’s
neglect of his duties can lead to justi-
fiedviolenceagainsthim. Acruelking,
who does not protect his people and
who robs them in the name of levying
taxes, is evil incarnate and should be
killed by his subjects as though he
were a mad dog. Were such state-
ments intended as a warning to kings
to behave themselves, or were they
endorsements of rebellion and regi-
cide? Itwould be tempting to hold that
it was the latter, but we should not get
carried away. What we can conclude is
thatalthoughthe overalltenor ofall the

texts ofancient Indiais pro-monarchy,
awindow for critique is left open.
Such theories could be used to
justify the use of force by the state
againstunruly subjects (whether they
actually ever were directly used is
unknown). In the Uttarakanda of
the Ramayana, the otherwise com-
passionate Rama Kills the Shudra
Shambuka. His crime? Shambuka
had violated the varna order by per-
forming austerities and this violation
led to the premature death of an inno-
cent Brahmin child. Here, the king’s
punishment is directly linked to the
maintenance of the social order. So
actions against subjects who did not
toe the line could be justified on the
grounds of the need to maintain the
social order. It could be argued that
this was in the larger interests of the
social group and the performer of the
transgressive act himself.

Kautilya’sArthashastraisabrilliant
treatise on statecraft that grounds
Kingship in pragmatic self-interest.
Contrarytothe popular belief that this
work was written in the 4th century
BCE duringthe reign of Chandragupta
Maurya, recent scholarship places
itscomposition between c. 50 and 300
CE. Itis important to remember that
the Arthashastra is a theoretical work
on statecraftand describesapotential
state. Although it contains the first
detailed law code in India, there isno
indication that its prescriptions were
actually used to decide civil or crimi-
nal cases. Nevertheless, the text is of
greatimportance in histories of politi-
caland legal ideas.

Kautilya’s statements on the
nature of the king’s punishmentare in
line with the Mahabharata views cited
above. The king mustbe impartial and
his punishment must be rooted in dis-
ciplineandself-control; only thendoes
itbrings prosperity toall living beings.
A king who is severe with the rod



becomes a source of terror to all
beings, and one who is excessively
mild is despised. If the rod is used
unjustly, through passion, anger, orcon-
tempt, it becomes dangerous. Aking
who metes out wrongful punishment
will notescape punishment himself.

-l-he Arthashastra gives primacy to
theroyal edict (raja-shasana) among
the four legal domains, the other three
being dharma (the higher, universal
‘law’), vyavahara (laws related to
legal transactions) and charitra (cus-
tom). It talks about the king as a dis-
penser of justice but also refers to
various sorts of judges.

Kautilyadistinguishes between
two kinds of suits — vyavahara and
kantakashodhana. VWavahara refers
to transactions between two parties,
suchas lawsuits related to commercial
transactions, marriage, inheritance,
property, debt, sale and gifts. In such
cases, the trial was supposed to be
conducted by three judges known as
dharmasthas; most of the crimes in
this category invite fines. Kantaka-
shodhana (literally, ‘the removal of
thorns’) refers to various criminal
offences such as fraud, theft, corrup-
tion and murder. These were to be
decided by three judges known as
pradestris; they invited punishments
such as fines, torture, mutilation and
death.

In the Arthashastra, as in other
ancient texts, the idea of justice is
rooted inthe idea of natural inequality.
The text recognizes several bases of
inequality, but varna is the foremost.
The varnaof the defendant, complain-
antand other individualsinvolved are
usually key elementsindeciding onthe
appropriate punishment. Punishments
inthe Arthashastrainclude fines, con-
fiscation of property, exile, corporeal
punishment, mutilation, branding, tor-
ture, forced labour and death. The
control over women’s sexuality was

central to the project of the mainte-
nance of the varna (and caste) order.
Hence, itis notsurprising that some of
the most violent punishments are for
sexual transgressions across varnas.
For instance, Kautilya recommends
that a Shudra having sexual relations
with a Brahmin woman should be
burntinastraw fire.

Kautilyaaccepts torture both as
punishmentand asameans of acquir-
ing information during interrogation.
Typesoftortureinclude striking, whip-
ping, caning, suspension from a rope
and inserting needles under the nails.
The Arthashastra distinguishes bet-
ween two kinds of capital punishment
—simple death (shuddha-vadha) and
death by torture (chitra-vadha). The
latter refers to especially painful
deaths which may have also involved
publicspectacle. The varieties of death
by torture include burning on a pyre,
drowning in water, cooking in a big
jar,impaling on astake, setting fireto
different parts of the body, and tear-
ingapartby bullocks.

-l-he Arthashastra is often read as an
endorsement for a totalitarian state
and state violence. In my view, its
entire discussion is premised on a
recognition of the fragility of the king’s
power and the need for the king to use
reason and consult others rather than
acting foolishly, recklessly or impul-
sively. Kautilya advocates ruthless,
carefully calculated and effective use
of preemptive and post-facto violence
by the state in order to prevent and
respond to violence against the state.
He talks of the dangers of the exces-
sive force by the state and warns of the
danger of popular disaffection and
uprisingagainstakingwhoiscruel or
unjust. Thetermused forthisis prakriti-
kopa (the anger of the people).
Theanger of the people can lead
tothe loss of power or even life for the
king. Kautilya’s greatestachievement

was to ground kingship in real politik
rather than dharmaor pious sentiment.
He was able to demonstrate that it
was in a ruler’s self-interest to rule
intelligently, ruthlessly and well, and
toensure the prosperity of his people.

Although Brahminical textssuch as
the Mahabharata talk about nonvio-
lence and compassion, these elements
are taken to much higher levels in the
Buddhistand Jainatraditions. The Bud-
dhist Jatakas, which are stories about
the previous lives of the Buddha, talk
ofgood kingsand bad kings. The good
king protects hispeopleand istruthful,
just, and compassionate towards all
creatures. For instance, the Rajovada
Jataka tells the story of a bodhi-
sattva (Buddha-to-be) who was king
of Banaras; he was so righteous and
administered justice with such per-
fection that the courts were deserted.

The most celebrated Buddhist
king inancient Indiaisthe 3rd century
BCE Maurya emperor Ashoka. His
inscriptions, inscribed on rocksand pil-
lars in far-flung parts of the subconti-
nent, talk obsessively and incessantly
of dhamma (Prakrit for dharma; good-
ness, piety). The delivery of justice
wasanimportant part of Ashoka’sidea
of the dhamma of a king. Ashoka’s
Separate Rock Edict 1, addressed to
city magistrates, raises the problem of
people suffering as a result of unfair
imprisonment and harsh treatment,
and exhorts officials to deal with such
cases with fairness and impartiality.
Justiceisdiscussed in greater detail in
Pillar Edict 4, which describes the
duties of officers known as the rajukas.

Ashoka urges them to under-
stand what causes the people pleasure
and pain, and to hand out rewards and
punishments fairly, confidently and
fearlessly. He states that there should
be impartiality (samata) injudicial pro-
ceedings and punishment. He annou-
nces a three-day respite to prisoners
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condemned to death, to give theirrela-
tives time to persuade the rajukas to
grantthem life; or, ifthisfailed, to give
the prisonerstimetodistribute giftsor
undertake fasts to attain happiness in
the next life. This three-day respite
indicates that Ashoka did not abolish
the death penalty. Apartfromenabling
the convict to undertake last-minute
measures to try to attain happiness in
the next world, the edict suggests that
in normal circumstances, execution
swiftly followed sentencing.

SoAshokasoughtto temper the
violence inherentin capital punishment
inthree ways: by exhorting the judicial
officers to be fair; by ensuring that
there should be time and opportunity
for a last appeal before the execution
of the sentence; and if this appeal
failed, by granting the condemned
man an opportunity to prepare for his
nextlife.

Ashokadid notrelyonmoralizingand
exhortationalone. Healso putinplace
asystem of surveillance over the judi-
cial officers — the pulisani were sup-
posed to keep an eye on the rajukas,
to ensure that they administered jus-
tice properly. The analogy used for the
rajuka is that of an experienced wet
nurse, associated with affectionate
feminine care and nourishing. Thiswas
complementary to the paternalistic
sentiment associated with the king
himself. The aim of the rajukas is in
fact the same as that of the king — to
ensure the welfare and happiness of
the people.

The most compassionate of
ancient Indian kings did not try to
change the nature of the laws. The
focuswas on fairnessintheirapplica-
tionand execution. He recognized and
tried to remedy flaws in the justice
delivery system. The king projected
himself as a maintainer of justice
and simultaneously distanced himself
from instances of actual injustice, for
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which the responsibility was placed
squarely on his judicial officers. Ashoka
saw the administration of justice as
part of the higher goals of the state,
namely to ensure the welfare and hap-
piness of all beings in this world and
the next.

-l-hese are just a few of the perspec-
tives related to justice that have come
down to us from ancient times. There
are many others, expressed in other
languages, for instance Tamil, which
has a long and rich history. We do not
know enough aboutthe actual admin-
istration of justice in ancient India.
Clearly, kings could not have control-
led everything in their realm. Their
effective power and control must have
been strongest in and near their capi-
tal city. There must have been a great
deal of variation in legal customs and
procedures across the subcontinent,
andthese musthave changed overtime.

Usingancient Indiaasaresource
for our own time presents two temp-
tations that have to be resisted — the
temptation to glorify and the tempta-
tiontocondemn. Theaimshould beto
understand ideas and to assess them
using the standards of their own time.
As mentioned at the outset, ancient
societies accepted the idea of natural
inequality of social groups, which is
diametrically opposed to the basic
premises of modern democracies.

If we want to extract some take-
aways for our own times from ancient
texts, itcan be the following ideas—that
aruler mustbe utterly impartial in the
administration of justice and must not
be swayed by considerations of per-
sonal favour or profit, and that the
inflicting of excessive or wrongful
punishmentwillinvite dire retribution.
In fact, Kautilya’s idea of cruel and
unjust rulers meeting their nemesis
dueto prakriti-kopa, ‘anger of the peo-
ple’, suits modern democracies better
thanancientmonarchies.



IN ‘Awaara’, an iconic 1951 film, a
manand awoman are in the middle of
an impassioned argument. He tells
her: tum ek judge ki ward ho, aur main
ek awaara, kya kahegi tumhari
society? (You are the ward of a judge,
and | am a ruffian, what will your
society say?)

Thefilmarraysthe paironeither
side of a seemingly insurmountable
divide, till true love rears its head in
challenge. Raj, played by Raj Kapoor,
and Rita, by Nargis, both legendary
actors, exemplify the difference: he,
brought up as a small-time lout, was
born to a good family; and she has
beenbroughtup inwealth, butwasn’t
borntoit.

The audience is privy to the
secretthatthe film, directed by Kapoor,

Law and justice in Hindi cinema

SHUBHRA GUPTA

bases its conflict on. We know that
Justice Raghunath, the father of the
‘awaara’ Raj, heartlessly abandoned
thewoman he impregnated. The same
man has been magnanimous and car-
ing to his ward. The film raises many
pertinent questions—about nature and
nurture, the complexity of human
nature, the redemptive power of love,
crime and punishment — and at the
coreofitall, theimportance of justice.

In 1951, India was still a new
nation, stilladdressing and dressing the
deep wounds of Partition, still strug-
glingtobring itsstaggeringly disparate
peoples under one umbrella. This
struggle for coherence was reflected
in the era’s cinema, which was using
the power of storytelling to create an
idea of a country, of composite-ness.
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Entertainment and education were
expected to go hand in hand in those
days: afilmneededtobeamessagein
abottle to go mainstream, to spread its
wares among the masses. India, then
and now, has spoken inmany tongues:
popular Hindi cinema became, by
default and design, the language
everyone understood. By creating an
accessible grammar, itallowed people
toeasily distinguish between good and
bad, heroandvillain, rightand wrong,
and familiar characters (and events).
Asitgrew inreachand popularity, the
language of cinemabecame the short-
hand by which many socio-economic
complexities became understandable.
What’s noteworthy isthatbyand large,
the sway it holds on popular imagina-
tionremainsundiminished.

-l-he Indian film industry, one of the
most robust and prolific in the world,
had beenauseful subversive tool dur-
ing the independence movement.
Sneaking in codes for nationalism
and freedom past the British censors
was asignificant part of what the pre-
Independence film community had
busied itself with; post-1947, through
the ’50s, much of popular cinema
becameanintegral partof nation-build-
ing, its makers called upon to create
works! which would promote amity
and peace. It also created a common,
accessible framework of understand-
ing forthe new Indian in this bewilder-
ing new India, with itsever-widening
chasms between class and caste, the
pushes and pulls of traditionalism vs
individualism, and subsumingall else,
the concept of fairness and justice.
Asenseofidealismand optimism
was evident in the films of the time.
But, as urbanization grew, and cities

1. https://www.thehindu.com/entertainment/
movies/the-changing-face-of-nation-building-
cinemalarticle26283650.ece; https://www.
sahapedia.org/jawaharlal-nehru-and-rise-
indian-cinema
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became the site of exploitation and
crime, filmmakers began showing the
harshness and alienation of city life.
The contrast between the traditional
and the modern became a staple the-
matic thread, too. The Indiavs Bharat
debate, which found a home in main-
stream Indian cinema, played outinas
many ways as there were films. In
‘Awaara’, a film much ahead of its
times, Ritaisafree-spirited, independ-
ent, working girl. She hasa profession.
Sheisalawyer, whichissignificantto
the plot. Butevenwithall her privilege,
she has to bow to the wishes of her
powerful male guardian, or at least, not
actively disobey his commands. Her
feelings for Raj stay steadfast, though,
and that’s one of the most ‘modern’
things about the film — her education
and profession lead her to create a path
of justice for the beleaguered Raj. She
holdsupamirrortoJustice Raghunath,
played by Prithiviraj Kapoor, who con-
fesses to his “sins’, begging his son’s
pardon towards the end.

The idea that some people were
beyond reproach, spotless of reputa-
tion and scrupulously fair in intent
andexecution, isclearly seeninsome
of the early films of the time particu-
larly inthe character of the unbending,
righteous, learned judge, who rules
from on high. Courtroom dramas
became a staple feature in the techni-
coloured, song-filled entertainers of
the *60s, in which lawyers, both for
defence and prosecution, conducted
the trial accompanied by high drama:
some of the most popular films of the
decade (B.R. Chopra’s ‘Kanoon’
(1960), Shankar Mukherjee’s ‘Baat
Ek Raat Ki’ (1962), Yash Chopra’s
‘Wagqt’ (1965) spent a substantial
amount of their run time in court-
rooms, trading colourful dialogues
and scoring points. And providing us
with a satisfying end, through which
we lived happily ever after.

However, a degree of complex-
ity, injected in cautious, calibrated
doses, had started creeping into the
plots. Primarily, of course, heroes still
had to be unsullied, and heroines had
tobe pureandvirginal, butsometimes
these characters were allowed to be
less than perfect. In the blockbuster
musical, “‘Wagt’, the oldest son of a
once-rich businessman isathief, styl-
ishly played a big star of the time, Raj
Kumar: we enjoy his rakish shenani-
gans because we know that they will
be short-lived. Inany case, his saintly
mother and squeaky-clean brother,
played by the cherubic Shashi Kapoor,
more than makes up for the moral
ambiguities of the brother. Audiences
were slowly getting used to the fact
thattheir heroes could be atad tainted,
as long as they were made to pay for
their sins, either by dying or going to
jail. But legal luminaries remained
beyond reproach.

In ‘Baat Ek Raat Ki’ (1962), Dev
Anand’scharacter, alawyer, liestothe
leading lady, played by Waheeda
Rehman. But he does it with the best
intentions, in order to save her fromthe
gallows. It’s a murder mystery, done
with adegree of finesse, with some of
the best music in the history of Hindi
cinema, but the courtroom proceed-
ings have equal weightage: ‘kanoon
ka sabse bada naara hai, chahe
gyarah khooni bach jaaye, par ek
begunaah ko hargiz sazaa nahin
honi chahiye’ (even if 11 killers go
free; one innocent should not be pun-
ished). These dialogues, delivered by
the hero, assured us thatinthe fictional
universe of the movies, at least, ideal-
ism still existed. The innocent would
survive, the guilty would be punished.

It was in the *70s that radical
changes began to sweep across India.
It was a decade of great unrest and
political turbulence, which led to the
Emergency, and its fallout. The state,



increasingly turning into a space of
conflictand contention, was reflected
intherise of violence inthe movies. A
standard rule of thumb that came to be
accepted within Hindi cinemawas the
distinction between law—-symbolized
through formal institutions like the
courts and the police, and informally
through codes of behaviourand mores
and justice. The inability of the law to
deliver became more pronounced as
vigilante justice gradually established
itselfasacceptable: you couldbeonthe
wrong side of the law, but you should
always be ontherightside of justice.

Some of the best films of the time
redefined the meaning of mainstream
by borrowing from real-time events
and situations. Such films as Prakash
Mehra’s ‘Zanjeer’ (1974), Ramesh
Sippy’s ‘Sholay’ (1975) and Yash
Chopra’s ‘Deewar’ (1975), atryptich
which created a memorable slate of
policemen, lawyers, judgesand crimi-
nals, tipped usover, definitively, froman
eraofidealismintotheeraof cynicism.

‘Zanjeer’gave usour first flawed
Hindi cinemahero, an uprightpolice-
man who uses anger as a weapon.
What was also new was how that
angerwas used asamoral imperative,
which spoke for the innocent, the
deprived, the oppressed, the poor.
Amitabh Bachchan’s angry young
man persona, represented the voice of
the dispossessed: if you were unfairly
doneagainst, hischaracter, very often
named Vijay (victory), would fight for
you, tooth and nail. He would fight
alone, and he would emerge the last
man standing. Bachchan’s Vijay was
the ultimate messiah, the hero the era
demanded. It did not matter that his
characters so often took the law into
their hands, that they broke the law
knowing full well that they were doing
so. What mattered was that they
fought for the people who couldn’t
fightfor themselves.

The rough and ready ways of a
cop beating up a bad guy started get-
ting normalized, and gained full
throated approval from the audience:
they knew that the ‘system’ was rot-
ten and corrupt, so the only way out
was for the cop to turn vigilante. Ina
world where hope from conventional
justice had become elusive, the right-
eous judge began receding from film
plots: the vigilante policeman started
becoming the defaulthero.

Thestandard climacticscenesin
which a posse of policemen would
arrive to carry off the villains, gave
away to the solo cop towering over a
coweringvillain, bloodied and bowed.
Courtroom high jinks stopped getting
as much traction as they used to. The
issuesrevolvingaround justice moved
to the new realism-driven “parallel
cinema’ of the *70s and *80s, which
emerged asapushback against escap-
ist popular cinema. Butthe upholders
of the law in these films were not the
untouchablesthey once were. Cracks
had begun appearing in the bastion
whichwasonce considered inviolable:
the police and the judiciary were as
susceptible to the vagaries of the sys-
tem as were the rest of us.

Parallel cinema focused on societal
fault lines, for which the mainstream
had no appetite, or skill. These were
films made on the plight of the
marginalized, those who belonged to
the lower caste and class. Such film-
makers as Shyam Benegal, Ketan
Mehta, and Govind Nihalani showed
us how systemic brutality and oppres-
sion, and a dangerous mix of feudal-
ismand curdled socialism, had caused
the very concept of justice to disappear
from chunks of our society. Landlords
and moneylenders were still as
much villainsasthey used to be inthe
1950sclassics ‘Mother India’,and ‘Do
Bigha Zameen’, but now, in the ’70s
and "80s, no gun-toting mother would

come to the rescue of the poor tribal,
no hero would come galloping to
save the woman raped repeatedly by
the wealthy men who employed her
husband.

One of the most impactful films of
the early *80s is Govind Nihalani’s
‘Aakrosh’, which gives us a tribal
prisoner, played by the late, great Om
Puri. He is in jail for murder, and the
lawyerassignedto his case, played by
Naseeruddin Shah, tries very hard to
gethimtospeak. Itwas one of the first
Hindi movies to employ the power of
silence: Bhiku Lahanya’s muteness is
heartbreakingly eloquent. As Shah
unravels the corrupt nexus between
the lawyersandthe police and the privi-
leged class, there is nothing he cando
to help Lahanya, who comes from a
section of society which has been
nearly invisibilized, as if the progress
that the nation had made till then has
passed them by. The film is a searing
comment on how privilege, position
and male entitlement, become an
impenetrable layer. Even the hope of
justice fromasystemwhichisbroken,
isfutile.

Nihalani followed this up with
‘Ardha-Satya’ (1983), which can
be read as a companion piece to
‘Aakrosh’. ‘Ardh-Satya’ isatextbook
case of how a broken society leads to
abroken lawand order system, and the
cycle that it sets up is vicious, never-
ending. Puri plays Anant Velankar, a
policeman who starts off humane,
interested inthe world around him, in
poetry, in the love of a good woman,
and who ends up as dehumanized
as his corrupt, numbed colleagues.
Watching ittoday, oneisstruck by just
how deep the rot had already set in:
Rama Shetty, played by Sadashiv
Amrapurkar, is not the cartoonish
villains we had been used to seeing,
not the oversized Mogambos or the
Shakaals who lorded it over in their
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dens with their equally cartoonish
mollsand goons. Amrapurkar is chill-
ingly real,amanwho has learned how
to press the buttons of the people who
canturnhiswrongsintoright.

Where istheideaofjusticeinaworld
thatisruled by the Rama Shettys? You
did not even need to be a mobster to
create an imbalance between a gen-
teel, gentle old order and anew world
full of bluster and ugliness; you could
just be an urban landlord who is only
interested in money. In Saeed Akhtar
Mirza’s 1984 ‘Mohan Joshi Haazir
Ho’, we see an old couple forced into
going to court to demand their rights
as tenants, and how the unholy nexus
between a couple of greedy lawyers
andan unfeeling, labyrinthine judicial
system, drives them into the ground.
The filmwas shockingly real, showing
us how a normal citizen has no real
recourse against injustice: the law
works only for the rich. Bachchan’s
Kalia says in the eponymous film
(1981) - “aaj ki duniya mein jurm
itha kamyab hai, aur kanoon kitna
bebas’ (in this world, injustice suc-
ceeds and the law fails to uphold its
duty). As villains began to triumph,
the idea of meaningful justice began
to wither away.

The conflicts between increas-
ingly criminalized power structures
and the corresponding weakening
ofupholders of lawand order returned
to mainstream Hindi cinema with the
advent of the North Indian hinter-
land in Mumbai-centric Bollywood.
Such filmmakers as Prakash Jha,
Vishal Bhardwaj, Anurag Kashyap,
Tigmanshu Dhulia, beganaltering the
landscape, language, and iconography
ofthe movies. The portrayal of a leak-
ing, corruptpolice-and-legal systemand
the political class became much more
trenchant. The on-the-take lawyersand
bent cops were no longer treated with
shock and awe. Instead, they were pre-
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sentedstripped of melodrama, and with
as much matter-of-factness as Hindi
moviesallowed themselves.
‘Gangajal’ (2002), directed by
Jha, is based on the 1980 Bhagalpur
blindings. It gave us an upright cop,
played by Ajay Devgn, up against an
entire ecosystem hollowed out by
caste and class oppression, and reli-
gious malfeasance. The filmemployed
alanguage which we instantly recog-
nized as new, even if Devgn was still
an old-style hero who is primed to
win. After ‘Gangajal’ came another
similar cop-and-criminal story in
E. Niwas’s “‘Shool’, in which Manoj
Bajpayee’s straight-arrow policeman
walks into Motihari, another Bihar
smalltown, and is forced into picking
upaguntoshootthe bad guysdead, in
ahall of legislature. There was atime
when this would be considered sacri-
lege. Butgiven the nature of the beast,
there is no other option, no other way
toensure justice. Boththewins (inboth
films) were hard fought, hard got.

In the new millennium, Big Bolly-
wood’s go-to vehicles have been
the hyper-masculine, hyper-violent
rage-and-revenge cop melodramas
like ‘Dabangg’, ‘Singham’, ‘Rowdy
Rathore’, ‘Simbba’, and other similar
outings helmed by Bollywood super-
stars. The heroes are Robin Hood
style characters, squaring up against
vicious villains and standing up for
the victimized common man, but
their filmsare so full of misogyny and
terrible anti-feminist tropes, that jus-
tice, when it does come, feels coars-
ened. The universe of female cops
(‘Mardaani’) is as problematic as the
ones dominated by their male compa-
triots: just the lead character being
played by aleading female star doesn’t
change the complexion of these trig-
ger-happy films.

What happens when we watch
films which focus on the normaliza-

tion of custodial torture and extra judi-
cial violence? While audiences start
by being repulsed, thereisalso the fear
of being desensitized about ordinary
people becoming collateral damage in
a larger quest for ‘justice’. In Hansal
Mehta’s ‘Shahid’ (2013), an incident
of communal violence helps lure the
protagonist to become the militant
acrossthe border; disillusioned by this
he returns home and is picked by the
police. Unsettling custodial torture
takes place within the first 20 minutes
of the film—we see Shahid stripped of
everything excepthis Muslim identity.
Vishal Bharadwaj’s ‘Haider’ (2014)
further deconstructs the idea of a
highly securitized state and the conse-
guences cycles of violence has on its
people; raising the question: whose
justice isbeing met?

AniruddhaRoyChowdhury’s‘Pink’
(2016) is that rare mainstream Hindi
filminwhichthe portrayal ofthe ‘vic-
tims’ and the ‘aggressors’ is spot on.
A group of young women have an
unpleasant experience on an evening
spent with some young men; instead
of owning up to their mistakes, that
bunch of aggressive, politically con-
nected, entitled young men go after
them, besmirching their reputation.
Amitabh Bachchan, who plays their
lawyer, defends them in court, with
lines that hadn’t been heard in Hindi
movies before. His performance,
heightened-by-drama but effective
nonetheless, reminding one of Sunny
Deol’s memorable turn in Rajkumar
Santoshi’s ‘Damini’ (1993), iskeytoa
judgement in favour of the young
women. If a girl says no, it means no.
Things are set to the right, and justice
isdelivered.

Lawyers can be fun too. Enter-
tainmentisthe buzzword of such films
as Subhash Kapoor’s “‘Jolly LLB’ part
one and two, and the films are careful
to not get too dark, or too unappetiz-



ing. It’s not as if we hadn’t seen all of
this before, butespecially inthe sequel
(2017), in which Jolly (played by
Bollywood star Akshay Kumar) dis-
covers his noble side after a struggle
with his dodgy side, we see the old-
fashioned notion of justice (via a
greatact from Saurabh Shukla) being
amped up, much to our satisfaction.
There is always something to be said
forthestraightand narrow, and the just,
andsowhatifitisfictional, right?

Butfor my money, if | had to choose
one film which shows up the innards
of the legal system being hung out to
dry, itwould be Chaitanya Tamhane’s
‘Court’ (2015). Itisn’tstrictlyaHindi
film. Its characters speak Marathi,
Gujarati, Hindi, English, and asitbased
in melting pot Mumbai, it feels right.
Along-timeactivistisheld responsible
for the suicide of amunicipal worker,
and as the case winds its way through
the courts, we see how torturously the
wheels of justice grind, impacted by
the prosecutor’s prejudices and the
defence’spriorities. Tamhane’s filmis
notinterested indrama, or creatingany
noise. Itstayssteady for long moments,
giving us a chance to observe people
whodon’treally cross our sight-lines,
and shows how the legal system
works, or not, depending upon how
connectedyouare, or not. Arevolution-
ary poetistobethrown intojail forthe
death ofamanwho cleans our gutters.
Who really cares? That little snippet
wouldn’t make headlines, would it?
It’sabeautifully realized film that hits
youwhereithurts.
Itcanbearguedthat ‘Court’, not
really ‘mainstream’, much more an
‘indie’ (independent) film, had the
freedom to go where many fear to
tread. But what’s heartening is that a
few prominent Bollywood filmmakers
are now choosing strong realism over
empty escapism, not justasathrowa-
way crutch, butas full-fledged flavour.

Anubhav Sinha’s ‘Mulk’ (2018) and
‘Article 15’ (2019) are examples of
how a filmmaker who has to be care-
ful of commercial imperatives canstill
make a mainstream film with mean-
ing. ‘Mulk’, which raises pertinent
questionsonthe currentdispensation’s
focusonreligiousidentities, patriotism
and nationalism, places one of its main
characters (alawyer) in the dock, and
getshimtoarticulate important points
onthese contentiousissues.

‘Article 15’ zeroes in on how
eventoday, casteism, classism, patri-
archy, ugly machoism, and all other
concomitant ‘isms’, colour and define
so many aspects of our lives, and how
eventhe expectation of justice depends
on which side we have been born on.
The lead character, a policeman,
played by Ayushmann Khurrana, acts
as a disruptor in the rural outpost
he takes charge of. The power play
between outsiders and insiders, the
age-old discrimination between
castes playing outinsubtle and not-so
subtle ways, and its lethal outcome,
are woven into the narrative. Despite
its exaggerated flourishes, the film
comes off as a powerful comment on
our times.

Changes in the national ethos are
decisively reflected in the films —
from the optimism of the Nehruvian
phase to the bleak tempestuousness
ofthe 1970s and 1980s, and the rising
political and social uncertainties of
today’s times. Justice (insaaf) and
law (kanoon) retain their core mean-
ings, even if their significance waxes
and wanes, as does the fortune of the
hero and the villain. While we still
wantgood towinover evil, the convic-
tionthat justice will always be served,
has become elusive. This is an unfor-
tunate reality for too many of us, in
today’s India, where justice remains
achimera. Bothreal life, and reel lives
tellusso.
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Interview

With Ajit Prakash Shah, former Chairman of the 20th
Law Commission of India, also the Chief Justice of the
Delhi High Court from May 2008 till his retirementin
February 2010.

How would you describe the role of the judiciary
in India’s constitutional structure? Are the High
Courts and the Supreme Court fulfilling that role?

The Constitution gives the judiciary powers to
maintain the rule of law, to safeguard the supremacy
of the Constitution, and to ensure that the government
runsaccording to constitutional principles. The courts
also have the powers of interpreting and protecting
fundamental rights through the enforcement of writs.
The judiciary is, therefore, designated as a sentinel to
keep the other limbs of the state in check.

Unfortunately, the Supreme Court—especially in
recent times — has failed the Indian people. There are
a host of issues that beg judicial deliberation today,
especially pertaining to transgressions of the execu-
tive, such as cases concerning 4G Internetand preven-
tive detention in J&K, the constitutional validity of
the Citizenship Amendment Act, suppression and
criminalization of protests against this law, misuse of
draconian laws like sedition and the Unlawful Activi-
ties Prevention Act (UAPA), electoral bonds, among
others. Sadly, the Supreme Court is either watching
silently, readily acquiescing or mostly looking away, as
though nothing has happened. Thisisanabdication. In
contrast, High Courts have performed a stellar role.
Unfortunately, in some matters, such as the misuse
of the UAPA, they are shackled by patently wrong
precedents set by the apex court.

Is the sliding standard of judicial indepen-
dence linked to larger systemic problems in our
democracy?

On paper, we have a liberal, democratic, secular
republic with all its wheels in place. We have funda-
mental rights protected by seemingly impenetrable
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firewalls. With a parliamentary government, separation
of powers, and a federated division of responsibilities
between the centre and states, our system is the envy
of many. Unfortunately, this is all only on paper. In
Indiatoday, every institution, mechanismor tool thatis
designed to hold the executive accountable, is being
systematically destroyed. Itis not just the judiciary that
has fallen victim to this. Parliament has already failed
us during the pandemic. Add to this list, the Election
Commission, the National Human Rights Commission,
the Information Commission, academia, the press, and
evencivil society.

We’ve heard a lot in recent years about the role
played by the CJI as the master of the roster and the
problems that come with it. Why is it that we’re see-
ing it as a special issue today?

The difference between the past and present is
the way in which the master of the roster is being stra-
tegically used and abused. | think the misuse was not
soapparentearlier. It mightalso be because the execu-
tive and the legislature understood and respected the
rolethat the judiciary played in preserving balance and
harmony inthe functioning of the state.

Today, there isno need to expend energy in pack-
ing the Supreme Court with pro-government judges.
Finding over 30 judges who think alike would anyway
bedifficult, if notimpossible. The combination of opaque
systems like the ‘master of the roster’, and a certain
kind of Chief Justice of India, and ahandful of ‘reliable’
judges, issufficientto destroy all thatis considered pre-
ciousbyanindependent judiciary.

The unprecedented judges’ press conference
recognized the problem with the master of the roster
system, and itisacknowledged that viable alternatives
exist. But no CJI is willing to let go of this power.
Today’s situation was foreseen many decades ago by
Chief Justice Y.V. Chandrachud, when, in 1985, he
observed, ‘There is greater threat to the independence
of the judiciary fromwithinthanwithout...”



Urgent reforms are necessary to the allocation
ofwork. We can adopt systems from other jurisdictions,
such as the European Union, which are either rule-
based or truly randomized.

The framers of India’s Constitution made great
effort to insulate the judiciary from other wings of
government. Are the present failings a product of
the Constitution and its text?

The members of the Constituent Assembly were
especially aware of the dangers of not having an inde-
pendent judiciary and made every effort to ensure that
this did not happen in India. This was done through
various provisions, such as those that ensure security
of tenure for judges, or protect the salary and perks of
judges, etc. The conduct of a judge cannot be discussed
inparliamentorastate legislature.

Whatever little power was there, notably the
power of supersession in the appointment of the CJI
as used by Indira Gandhi, has since gone, since the
appointment of judges is now in the hands of judges
themselves. Arguably, we have far more elaborate
provisions to ensure that the judiciary acts as a
countervailing balance than say in the UK or the US.
I do not think the Constitution is at fault at all. The
best laid plans can be undone inthe hands of the wrong
people. Unless the people change, and their motiva-
tions change, | do not think the best-written constitu-
tionwill beabletohelp.

The problems with judicial independence have been
repeatedly highlighted — an opaque system that is
used to appoint judges and post-retirement jobs
chief among them. Are there other systemic ills that
need fixing? And if so, how must those ills be fixed,
what is the way forward?

The process by which a judge is appointed to the
High Court or the Supreme Court is opaque, suffers
from biases of self-selection and in-breeding, and the
collegiumitself functions like aclub or cabal. The col-
legium system conflicts with the intent of the framers
of India’s Constitution; it detracts the judges from their
principal judicial work of hearing and deciding cases;
it resorts to ad hoc informal consultations with other
judges, without investigating criteria such as work,
standing, integrity and so on; itlaystoo much emphasis
on seniority; assessments during consultations are
sometimes warped or tainted, and sometimes better
judges are overlooked or ignored. Additionally, the
collegium system puts the courts outside the sphere of
legitimate checks and balances.

The Constitution does not grant the Supreme
Courtany administrative control over the High Courts.
But the Supreme Court has been exercising such con-
trolunsubtly throughthe collegium system. Today, even
ifaSupreme Courtjudge isnotapart of collegium, they
areinvariably consulted in matters relating to their par-
entHigh Court, especially regarding the appointment,
promotion or transfer of judges in those High Courts.
Every Supreme Courtjudge, thus, carriesalotof clout.
Effectively, through this, the career prospects of High
Courtjudgesare atthe mercy of Supreme Court judges
from their parent High Courts. This has also spawned
a culture of sycophancy and subservience in the sys-
tem. Aclassic case that seems to be a fallout of all this
is playing outas we speak (i.e., the allegations involv-
ing Justice N.V. Ramana).

I think selection is the fundamental problem, and
reforms are urgently needed. Someone like Justice
Chelameswar emphasized this, by walking out ofacol-
legium meeting when he wasstill a part of it, in protest
against the lack of transparent procedures. Transpar-
ency requires thatthere are clearly established criteria
forselection, and that records of selection meetings are
properly maintained with views of those who partici-
pated properly recorded, to ensure that selections were
notarbitrary.

The Supreme Court had a terrific opportunity
withthe National Judicial Appointments Commission
(NJAC)Actjudgement to reform asystem that ititself
acknowledged as being flawed. But itdid nothing of the
sort. It did not place safeguards within the NJAC that
would have made it constitutionally valid. It also did
notreformthe collegiuminany way.

Itis nevertoo late to fix this. But the judiciary is
adeeply hierarchical institution. I think we need peo-
ple that are eager and willing to bring about change,
people who are interested in the greater good. Such a
leader/team must also acknowledge that change can-
not be brought about in piecemeal fashion, through
small procedural tweaks or minor reorganization. The
judiciary is at a juncture where change is needed at
scale. We have many judges and exemplary lawyers
who are sincere and committed to constitutionalism
and to the rule of law. | expect they will rise to the
occasion. More than 70 years ago, in the Constituent
Assembly, Nehru had said that we needed judges of
the *highest integrity’, who would be ‘[persons] who
can stand up against the executive government and
whoever might come in their way.” | am hopeful that
we will once again be able to see judges like these
thrivein India.
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The journey of labour
regulation

KAVYA BHARADKAR and BABU MATHEW
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PRESIDENTIAL assentwas recently
granted to three acts — the Code on
Social Security, Industrial Relations
Code and the Occupational Safety,
Health and Working Conditions Code.
Together with the Code on Wages
passed in 2019, their passage marks
the near-conclusion ofanexercisefirst
recommended by the contentious Sec-
ond National Commission on Labour,
2002 — the amalgamation of Indian
labour law into four operational codes.

The new codes subsume into
themselves 29 central labour legisla-
tions. They were steamrolled through
Parliamentamidaraging pandemic, at
atime of greatstrain in parliamentary
processeswith little debate —the Rajya

* We thank Mohan Mani, visiting fellow

at CLS for his review and intellectual con-
tributions.

Sabha passed all three within two
hours. They are yet to be notified
(broughtinto force formally), and the
final rules for theirimplementationare
awaited. While the bulk of protections
broughtunder the codes cover the for-
mal sector, these sweeping changes
will have far reaching consequences
forall Indian working people’s lives,
including those inthe informal sector.
Theworking class was the back-
bone ofthe Indian independence strug-
gle. Acombinationoffactors, including
the development of strong class soli-
darity inresponseto colonial subjuga-
tion, social democratism, and strong
constitutional commitment towards a
welfare state contributed to the deve-
lopment ofthe Indian labour regulation
regime. These reforms will unsettle a
century of labour jurisprudence accu-



mulated throughtrial and error, tussle
between labour and capital, state and
judicial intervention.

Over 90% of India’s working
population toils in informal employ-
ment. The International Labour Orga-
nization understands informal labour
relations as relationships which are
‘notsubjectto national labour legisla-
tion, income taxation, social protection
or entitlement to certain employment
benefits (advance notice of dismissal,
severance pay, paid annual or sick
leave, etc.).” The National Commis-
sionon Enterprisesinthe Unorganized
Sector perceivesunorganized employ-
mentsimilarly, noting thatunorganized
workers may be found in both — the
unorganized sector (unincorporated
and small enterprises that are usually
owned by individuals or households,
provide goodsor services,and employ
fewer than 10 people) and unorganized
jobsinthe formal sector. Informal jobs
have been consistently growing dueto
a steady conversion of formal sector
jobsintoinformal jobs.!

More than 95% of working
women are engaged in informal work.
Thereisasimilar over-representation
of socially and economically margina-
lized groups — Dalits, Adivasis, Mus-
lims,and OBCs.2Acritical questionis:
what do the new codes have to offer
them?

The Wage Code subsumes the law
on Minimum Wages (1948), Payment
of Wages (1936), Payment of Bonus
(1965) and Equal Remuneration
(1976). Itiscommended asthefirst law

1. India Labour Market Update, ILO Coun-
try Office for India, July 2017. Accessible
online at https://www.ilo.org/wcmsp5/
groups/public/—asia/—ro-bangkok/—sro-
new_delhi/documents/publication/wcms_
568701.pdf

2. Barbara Harris-White and Aseem Prakash,
‘Social Discrimination in India: A Case for
Economic Citizenship’, Oxfam Indiaworking
papersseries, September 2010, OIWPS-VIII.

to universalize minimum wage pro-
tection for all workers. The Minimum
Wages Act determined and protected
statutory wages only for professions
notified by central/state governments
as ‘Scheduled Employments’. The
codeabandonsthis—Section5 prohibits
allemployers from paying employees
below minimum wages. The Equal
Remuneration Act sought to ensure
parity at work between men and
women, but the new Wage Code pro-
hibits such discrimination based on
‘gender’ — a broader term; through
which equal pay for equal work and
non-discrimination for recruitment,
promotion, transfers can be ensured
for transgender people too.

The Wage Code however cannot
help large portions of the workforce.
Nearly a million ASHA (Accredited
Social Health Activists)® and 2.6 mil-
lion Anganwadi workers* are not
entitledto minimumwages, asthe gov-
ernment denotes them as voluntary
workers. Gigworkers, who performa
variety of urban services usually
through mobile-based platforms too
can’t benefit from this code, since
they are not recognized as ‘workers’.
The companiesthey work for/through
denote them as ‘microentrepreneurs’
or ‘independentcontractors’, denying
them all labour protections and thus
minimizing legal liability.

Accessible online at https://www.oxfamindia.
org/sites/default/files/\VV111.%20Social%20
Discrimination%20in%20India-%20A%
20Case%20for%20Economic%20
Citizenship.pdf

3. Lok Sabha — Unstarred Question no. 3418
to be answered on 13 March 2020. Ministry
of Health and Family Welfare, Government
of India. Accessible online at http://
164.100.24.220/loksabhaquestions/annex/
173/AU3418.pdf

4. Press Release, Ministry of Women and
Child Development: Anganwadi Sevikas.
Posted on 12 July 2019 4:39 pm by PIB Delhi.
Accessible online at ihttps://pib.gov.in/
PressReleasePage.aspx?PRID=1578557

Half the workforce (52%), earning
onanaverage, Rs 8,000 per month,°is
self-employed and therefore out of
the purview of thiscode. Thisincludes
unpaid family helpers who subsidize
work carried out by their relatives
withoutany pay (13.6%). Their labour
remains unmonetized.® Theyrequirea
differentvariety of reformstoimprove
andsupplementtheir livelihoods. The
NREGS has been one such measure.
After the pandemic, demands for
increasing the total days of work
under MNREGA and initiating an
urbanequivalenttoithave beenraised.
Unfortunately, they have not gained
much political traction.

The ‘need-based minimumwage’
guaranteed by law is based on nutri-
tion, clothing, housing and other norms
firstadopted in the 15th Indian Labour
Conference.’ This was affirmed by a
constitutional bench of the Supreme
Courtinthe Unichoyi judgment,®and
augmented by itthrough the Raptakos
judgment.® Except for amodification
in the housing component, these are
reproduced inthe draft rules prepared
for the code. The Committee on Fair
Wages though refers to the minimum
wage as a guarantee of not just bare

5. Santosh Mehrotra, ‘Informal Employment
Trends in the Indian Economy: Persistent
Informality, but Growing Positive Develop-
ment’. Employment Police Department Work-
ing Paper no. 254 (2019). Accessible online
at https://www.ilo.org/wcmsp5/groups/pub-
lic/—ed_emp/—ifp_skills/documents/publi-
cation/wems_734503.pdf

6. Periodic Labour Force Survey, 2017-2018
(Annual Report). Ministry of Statistics and
Program Implementation, National Statistics
Office. Available online at http://www.mospi.
gov.in/sites/default/files/publication_reports/
Annual%20Report,%20PLFS%202017-
18_31052019.pdf

7. Report of the Fifteenth Indian Labour
Conference, July 1957.

8. U. Unichoyi and Ors. vs State of Kerala.
AIR1962SC 12.

9. Workmen Represented by Secretary vs
Management Of Reptakos Brett. and Ors.
1992 AIR 504.
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physical sustenance, but preserving
the efficiency of the worker by ensur-
ing education, medical requirements
andamenities. Thiswage levelislinked
to life with human dignity, above mere
animal existence.°

I_ong ago, the Supreme Court
breathed life into the Minimum
WagesActinthe Asiad Case by refer-
ring to work performed for wages
below the minimum wage as forced
labour.1 Justice P.N. Bhagwati warned:
‘Whereapersonissuffering from hun-
ger or starvation, ...has no resources
atalltofight disease orto feed hiswife
and children or hide their nakedness,
utter grinding poverty has broken his
back... would have no choice but to
accept any work that comes his way,
even if the remuneration offered to
himis less thanthe minimumwage.’

The Wage Code codifies a new,
lowerwage level—the FloorWage. No
legislative or policy documentexplains
what level of sustenance the Floor
Wage will provide, eventhoughitisa
critical policy issue. Neither the code,
northedraftrules lay outthe norms for
its fixation — it is left to each succes-
sive central governmentto determine
these.

The lack of a clear objective
normative criterionisalready creating
confusion. Quite outside their compe-
tence, the Labour Minister announced
afloorwage of Rs 179 last year, while
the Finance Minister pegged it at
Rs 202.*2 Both contradicted the

10. Report of the Committee on Fair Wage,
1948.

11. People’s Union for Democratic Rights
and Others vs Union of India & Others,
AIR 1982SC 1473.

12. Neither the labour minister nor the finance
minister have the legal authority to make
announcements of this nature — the Code on
Wages lays down the due procedure for fixa-
tion of the floor wage, which wasn’t followed
before these announcements. Section 9 of the
Code on Wages provides the procedure for its
fixation.
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Labour Department’s Expert Com-
mittee on Determining the Methodo-
logy for Fixing the National Minimum
Wage (2019) that identified house-
hold expenditure and nutritional
and other norms and recommended
Rs 375/day as the Floor Wage.'® An
unreasonably low floorwage is likely
to drag market wages down and push
crores of informal workers further into
poverty.14

Measures such as Employees State
Insurance, Gratuity and Maternity
Benefit are accessible to establish-
ments with over 10 workers, and
Employees Provident Fund to estab-
lishmentswithover 20. Informal estab-
lishments and workers get a much
lower standard of social security
through central or state government
schemes. In its Preamble, the Social
Security Code states itsgoal isto make
social security available toall workers
— in the formal and informal sector.
Universalization of social security has
long been contemplated and was also
urged by the Parliamentary Standing
Committee on Labour.*®

13. Report of the Expert Committee on
Determining the Methodology for Fixing the
National Minimum Wage. Ministry of Labour
and Employment, Government of India,
2019. Accessible online at https://labour.
gov.in/sites/default/files/Commitee_on_
Determination_of _Methodology.pdf

14. As Mohan Mani notes, the poverty line
measurement last done by the Rangarajan
Committee of the Government of India
pegged monthly poverty line expenditure at
Rs 7035 per family in urban India, at 2011-
12 prices. The poverty line at today’s prices,
after adjusting for inflation from the year
2011 to 2019, is Rs 11467 per month (CPI
for January 2011=188; for January 2019=
307) or Rs 382 per day. 26 days of work, at
Rs 375 per day would deliver a household
income of Rs 9750, which falls below the
poverty line.

15. Standing Committee on Labour (2019-20,
Seventeenth Lok Sabha), The Code on Social
Security. Ninth Report, Para 2.11. Accessi-
ble online at https://www.prsindia.org/sites/
default/files/bill_files/SCR-Code%200n%
20Social%20Security%2C%202019.pdf

Superficial modifications have
therefore beenintroduced — by grant-
ing the central government the power
to extend these measures to establi-
shments they don’t currently cover
(Section 1(6)), to make schemes for
unorganized, gigand platformworkers
under EPFO (Section 15(d)), and
extend underutilized ESIC hospitalsto
people outside ESI coverage (Section
44). Unorganized workers and their
families can be brought under the ESI
mechanism (Section 45). These ena-
bling provisionsonly create legal space
for progressive extension of better
social security measures to the work-
ing class—itis neither guaranteed, nor
can itbe demanded legally. Presently
itismerely apotentiality.

Despite beinga21stcentury legisla-
tion the Social Security Code retains
the differential standard of maternity
benefit forwomeninformal and infor-
mal employment. Establishments
withover 10employeesare obligedto
provide working mothers many bene-
fits: 26 weeks fully paid maternal
leave; protection from firing for ask-
ing for maternal leave; Rs 3,500;
nursing breaks and a creche. Only
1.37% commercial establishments
employ over 10 workers.® Over 95%
of women must rely on a much lower
tier of maternal benefits.
lllustratively, the Pradhan Mantri
Matru Vandana Scheme provides a
conditional cashtransfer (Rs5,000) via
three instalments for the first child.
The Janani Suraksha Yojanaprovides
additional conditional cash transfer
of Rs 1,400 to eligible mothers. The
National Food Security Act, 2013,
guarantees all pregnant and lactating
mothersthe rightto Rs 6,000 as mater-
16. All India Report of Sixth Economic Cen-
sus (2013). Ministry of Statistics and Pro-
gram Implementation, Central Statistics
Office. Available onlineathttps://msme.gov.in/

sites/default/files/Al1%20India%20Report%
200f%20Sixth%20Economic%20Census.pdf



nity benefit (without limitations on
the number of existing children).
Given the severe humanitarian
crises suffered by migrant workers,
portability of social security becomes
essential to their welfare in host and
destination states. The Social Security
Codegivesabroaddefinitionof ‘inter-
state migrantworkers’. It now covers
workers engaged by a contractor, or
directly by the employer, or workers
migrating on their own who subse-
guently find work inanother state.

The Standing Committee recom-
mended enabling portability of social
security benefits between states; dis-
allowing disparity in protection bet-
ween states; identifying interstate
migrants as a separate category of
beneficiaries; and a social security
fund with contributions fromsending
and receiving states, employers and
workers themselves. These have not
been adopted into the Social Security
Code, though the Safety, Health and
Working Conditions Code (see below)
provides portability of the public dis-
tribution systemand benefits under the
Building and Construction Workers’
Welfare Boards.

In a first for India, the Labour
Codes acknowledge people working
in the digital platform economy — so
called gig and platform workers. This
sector currently employsthree million,
is expected to grow at 17% annually
and will eventually provide 56% of
all new employment.t’ Platform or
aggregator companies call themselves
a mere medium or marketplace that
connects people seeking services to
those providing them. Across the

17. Statement issued by an Alliance of Labour
Unions and Civil Society Organizations, 22
September 2020. Accessible online at https://
focusweb.org/indian-labour-law-must-recog-
nise-platform-workers-rights/#:~:text=
Today%2C%20there%20are%20already%20
three,percent%200f%20 all%20new%20
employment.

world, this obfuscation has come
under question. Legislative and judi-
cial actions in various countries have
concluded that the nomenclature
of partnership belies an employer-
employee relationship between the
platformand the gig worker.

However, the labour codes shed
no light on the nature of relation-
ship betweenaggregator and workers.
No minimum standards are set for
the measure of social security to be
extended to them, or to unorganized
workers generally. Nor do the new
codes make any mention of their
rights to minimum wages, collective
bargaining, due processinemployment
related decisions, health and safety.8
Atsome future time any social protec-
tion for this class may be funded
through contributions from the gov-
ernment, aggregators, and perhapsthe
workers themselves.

-l-he Industrial Relations Code grants
trade unions a statutory right to be
recognized asaunion by theemployer
andaseatatthe negotiationtable (Sec-
tion 14). This right was mooted soon
afterindependence, butwasonly codi-
fied in2020. Unfortunately, this code
doesnotexplicitly say howsuch ‘recog-
nition’ is to come about. The “secret
ballot’, which is the least corruptible
method of deciding this vexatious but
procedurally importantquestion, finds
nomentioninthe IR Code.

On the other hand, the IR Code
severelyrestrictstherighttostrike. All
workers intending to strike must pro-
vide notice of their intention to go on
strike. Until recently thisapplied only
to public utilities” workers. A strike
notice triggers the commencement of

18. Kaveri Medappa, Rajorshi Roy,
Mohammad Sajjad Hussain, ‘Confronting
Precarious Work: Beyond Social Security
for Platform Workers’, The India Forum,
2020, accessible online at https://www.
theindia-forum.in/article/confronting-precari-

ous-work

conciliation proceedings. If concilia-
tion fails, either party may seek adju-
dication, or jointly seek arbitration. It
is illegal to carry out a strike without
notice, or during the pendency of con-
ciliation, arbitration oradjudication.

Strikes can legally occuronly ifthe
employer wants to facilitate a legal
strike by not seeking adjudication
after conciliation has failed.*® Sec-
tion 9 grants the Registrar of Trade
Unions the power to cancel the regis-
tration of trade unions for violating
any provision under the code, therefore
implyingthatcarrying outastrike can
even end up inderegistration of trade
unions. This brazen and targeted
attack on industrial action in the form
of strikes has a chilling effect on col-
lective bargainingand collectivization.

The IR Code legitimizes fixed
termemployment, bringing into Indian
law the concept of flexible labour.
Fixed termworkers are entitled to the
same wages, benefits and conditions
of work as their regular counterparts
—except for security of tenure, which
by design they must lose as their con-
tract comes to an end.

In principle the protection of
social security and equal pay are
appreciable — especially since crores
of Indianworkersare already casually
employedand denied job security. But
fixed term employment is short-
sighted from the point of view of
career progression and upward social
mobility — it will keep workers from
gaining job security, promotions and
stepping up on the socio-economic
ladder. None of the codes (especially
the Code on Social Security) articulate
the legal protectionsavailable to fixed
term employees during phases of
unemployment —which are an inevi-

tability giventhe lack of job security.

19. This interpretation is based on Section
53(1) ofthe IR Code read with Sections 53(6)
and62(1)(d,e, &f).
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-l-he Occupational Safety, Healthand
Working Conditions Code (OSH) is
symptomatic of the denial of labour
protections to unorganized workers.
The code applies to ‘establishments’
(Section 2(v)), covering places emp-
loying over 10 workers. Avery small
minority of Indian establishments
crossthisthreshold.

The Code of 2020 affirmatively
defines eight hours as the duration of
the normal working day —extendinga
protection for factory and mine work-
ers to all ‘establishments’ in India.
However, it is unclear on the spread-
over (thatis, the total time over which
the work day with breaks may extend),
weekly maximum hours of work, and
limits on overtime work. Itempowers
the central and state governments to
notify these. This flexibility appears
dangerous as we remember the haste
withwhich states soughtto deregulate
and extend working hours during the
pandemic in the hope of attracting
manufacturing investment.?°

The OSH Code repealsand sub-
sumes the Inter-State Migrant Work-
ers Act. The ISMW Act required
registration of establishments and
contractors engaging more than five
migrant workers. The code increases
this threshold to 10 migrant workers
(Section 59) — excluding more than
98% of commercial establishmentsin
India, and the inter-state migrants
working inthem, fromthe protections
itseeksto codify for migrantworkers.
These include the portability of
PDS and benefits under the Building
and Construction Workers’ Welfare
Boards. The code also guarantees
migrant workers welfare benefits at

20. PRS Legislative Research, State Legisla-
tive Brief: Assam, Goa, Gujarat, Haryana,
Himachal, Karnataka, MP, Odisha, Punjab,
Rajasthan, Uttarakhand, UP: Ordinances and
Notifications Providing Relaxation of Labour
Laws. Accessible online at https://prsindia.
org/bills/states/state-brief-relaxation-of-
labour-laws
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par with local workers, including
access to provident fund, employee
state insurance and health check-ups.
A majority are excluded from this
protection due to the high threshold
foritsapplication.

Overal |, the codes mark some appre-
ciable legal developments in Indian
labour law — broader protection of
minimumwages, scope for universali-
zation of social security, recognition
of trade unions to enable them to par-
ticipate in collective bargaining, and
codification ofan 8-hourworking day.
But these are accompanied by a few
anti-labour reforms, which threaten
to break the backbone of the work-
ing class — especially the undefined
Floor Wage, receding protections for
migrant workers, differential social
security standards for 7% and 93% of
the workforce, indomitable barriers
on the right to strike, legitimization
of fixed-term employment without
accounting for career progression or
unemploymentinsurance.
Theimplications ofthe codeswill
come into better view once the rules
forimplementationare notified, given
the heavy use of delegation of legisla-
tive responsibility tothe government.
The codes have beenoversoldas
a modernizing effort that creates a
fairer playing field for all. Intruth they
areamixed bag, oftengiving withone
hand only to take away with another.
The majority of Indian workers —
working inthe unorganized and infor-
mal sector—arestill going to find them-
selves outside of all the seeming
benefits of thismammoth legal reform.
The power equation between emp-
loyerand employee in the formal sec-
tor, meanwhile, has been firmly tilted
infavour of theemployer. Whetherold
laws or the new codes, implementation
has always been a problem and diso-
bedience, discrimination, and exploita-
tion a habit. Despite seven decades of

legislation, working people in India
are still plagued by bonded labour,
child labour, wage theft, and intensely
precarious work.

The future of justice for work-
ers depends on the ability to enforce
legal standards intheir places of work,
create a reliable and sufficient social
security system; and enable social dia-
logue and collectivization of workers.
Inspeaking of an Atmanirbhar Bharat
it is essential to seek atmanirbharta
for the working class family too —
through legislative measurestoensure
adignified and secure livelihood and
acceptable conditions of work.

-l-he recent pandemic has triggered
mass unemployment, impoverish-
ment, and withdrawal of children from
schooling and greater vulnerability —
whichthe hastily legislated codes may
not have the capacity to address. Post-
pandemic, the working class requires
stronger legal protection — not more
neglect or precarity. The recent par-
liamentary session reflects a lack of
empathy oraccountability towards the
working class, who have notbeen maobi-
lized around their shared concerns as
apolitical constituency, butalong nar-
rower concerns based on identity.

It is time to think definitively
about the protection of the human
and labour rights of the remaining 93%
of the workforce — in terms of a Fifth
Labour Code, one rooted inthe idea of
arights-based and participatory app-
roach. Such legislation must be based
on the Indian constitutional vision of
equality equity and inclusion of all.
More specifically itmustguarantee the
core labour standardsas speltoutinthe
‘Declaration on fundamental rights
and duties at work’ of the ILO, which
binds all members of the ILO includ-
ing India. Only this will afford for all
working people, floor-level of protec-
tions of decent conditions and make
themanational priority.



COVID, along with its prevention,
puts citizens in double jeopardy: if it
spreads unchecked, millions will die;
buttotal lockdowns deprive people of
rights and livelihoods, driving the
marginalized to abject poverty, desti-
tution, malnutritionand other diseases,
which too will cost millions of lives.
When, all on a sudden, we set out to
contain the virus by a lockdown, we
could not fully fathom its far-reaching
consequences. Itisindeed aHobson’s
choice. We are fated to be victims
either of Covid or of Covid defence —
and perhaps of both. This dichotomy
affectsgovernmentpolicy, public atti-
tudes, and the responses of those
affected by restrictions.

The policearenot Covid experts.
The National Disaster Management

Cops, covid and the citizen

JACOB PUNNOOSE

Policy 2009 considersthe police asthe
first and key responders due to their
reach, 24-hour presence, local know-
ledge and organized capability for
immediate response. Asearly as 1980,
the National Police Commission had
recommendedthat ‘the police should...
betrainedandequipped... inproviding
reliefto people indistresssituations.’
These recommendations should
have resulted in special training for
the general constabulary in disaster
rescue, but that has hardly ever taken
place. With neither vaccine nor medi-
cine insight, the urgency of the situa-
tionledtoasuddenlockdowndeclared
in end March 2020. In form, if not in
purpose, it was akin to curfew and
social distancing was akin to crowd
control. In these the police are pre-
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sumed to have domain knowledge.
So, without special training or much
preparation, the cops suddenly found
themselves in the role of Covid
fighters. And their early responses
reflected that.

-l-he lockdown presented an oppor-
tunity forastyle of policing thatrelied
onsoliciting and emphasizing coope-
rationto achieveacommongood. This
is materially different from a curfew
approach, where threat or use of force
isthe conventional systemic optionto
achieve the immediate purpose of
quelling a riot. The goal remains the
same: to get people to obey the rules.

Happily, atseveral places, many
police leaders looked for non-confron-
tationist approaches alongside tradi-
tional enforcement. Constant vigil,
social media propagation of proper
Covid defence behaviour through
innovations like dances, songs, dra-
mas, interactionwith people, distribu-
tion of food, sanitizers and essentials
to the poor, outstanding acts of com-
passion, community engagementwith
NGOs were reported from all over
India. The sincere work of field level
officerscatering tothe needsof women,
children, the aged and the disabled
touched the hearts of many and was
highlighted inthe media.

For the first time law enforce-
ment was understood and perceived
as a need of the people, rather than
that of any ruling class. An apprecia-
tionoftherisksthe police had toendure
evoked admiration and sympathy.
Organizations donated PPE kitswhile
others were happy to ensure creature
comforts at duty points. The goodwill
for police personnel as virus-fighters
far exceeded what they are used to
muster as crime fighters!

Inacountry where for centuries
the police has been held in mistrust,
two factors contributed to the image
change. First, the obvious hard work
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and innovation that departed from
customary style policing. The other
was the perceived role of the police as
guardian and risk taker on behalf of
the community. When gripped by a
new fear the one who guards becomes
the hero of the dependent. The public
admired a bit of excessive zeal and
accepted that there was no practical
option but a limitation on civic free-
doms and leeway in adhering to pro-
cedural safeguards. Temporarily, trust
levelszoomed.

Yet, it is idle to pretend that
everythingwas hunky dory. Nearlyall
the basic rights of the people were
negatively affected by the lockdown.
To the very poor, the sudden loss of
livelihood signified a bigger threat
thanthe virus. Compliance with Covid
protocols was often too burdensome
or impossible. This made policing
tasks very difficult. Inmost places, for
want of any better alternative within
the conventional behavioural and
response system, aggressive domina-
tion, the bane of all post-colonial polic-
ing systems, governed police response.

In addition, the continuous
nature of the duties, the occasional
threat of violence toward themselves,
the lack of sufficient manpower and
resources coupled with lack of proper
sensitization often made policing seem
mindlessly non-empathetic. Arresting
the vulnerable, harassing migrants,
shaming people by frog jumps, using
force on worshippers or even health
workers were reported from many
parts of India.

-l-he pandemic might take more than
ayeartospendits fury. It will inevita-
bly cause more economic devastation
especially to the already poor and
marginalized andtotheaspiringyoung.
Promises of improvements in quality
of lifewill sound hollowas newnorms
and new styles of work eliminate these
people from the workplace. This may

impel young people to gravitate to
crime or extremism and will impact
law and order. Public security may
also become a major concern. Such
a social situation will have serious
consequences for policing styles and
priorities.

Theunilateral police domination
over the citizenry pressed upon the
publicensured protection from Covid.
Apoliceforce underagoodkingwould
have done exactly the same. Butina
democracy the “saviour’image will be
difficultto maintainover long periods.
As people prepare to coexist with
Covid, interference indaily lifetomake
restrictions effective through continu-
ousaggressive domination extracting
unquestioned obedience, is bound to
generate resentment and lead to the
recurrence of all the evils that mar
police publicrelations—including cus-
todial violence and resultantinjuries.

There is another danger too: the
newly minted trust can quickly turnto
antipathy as people realize they are
fated to simultaneously suffer Covid,
poverty and oppression. The weakest
may swallow their dislike because
they have no other option. But others
will chaff enoughto question whether
the contagion could have been better
contained by soliciting the healthy
cooperation of the people and by act-
inginconsultation withthe community.

Inevitably then, in order to be
effective, the style of future policing
will have to be modified toaccommo-
date a more meaningful consultative,
proactive approach with the commu-
nity. Any changes in future policing
though will have to contend with
theirlong held self-perception. Police
sub-culture rather than legal maxims
shape this. ‘Being tough’ with the
publicisseenasvital to ‘prestige’ and
efficiency. Contrary to what many
assume, because of the surge in trust
levels, Covid related police activity



mostly reaffirmed their self-image of
superiority and authority.

Police got unprecedented pow-
ers for regulating personal behaviour
relating to,among others, movement,
wearing masks, keeping distance,
gueuing, goingtoshop,andtemplevis-
its. Innormal times, these would have
beendeemed interference in personal
liberty; butnow itwas ordained by law.
Tracking people throughdigital tech-
nology or body stamping or tagging or
droneswas common.

Governmentfunctionaries, without
taking careto verify whether their dik-
tats were in consonance with the logic
of spread reduction, issued orders
mandating aplethoraof modifications
in individual and public behaviour.
Persons were prohibited to be out-
doors, without working out what the
homeless would do. ‘Go back home’
directions were given without corres-
ponding provisions for transportation.

Simultaneously, ‘nothing should
move’ orders brought everything to
a standstill. Shops were closed with-
out thought to how essential supplies
would be provided. Opening hours
were restricted, creating arush during
their limited opening hours. Travel
passes and restrictions, certifying
protocols, quarantine rules, contain-
ment identifications were leftto indi-
vidual bureaucrats without any rigid
standards or standardized logic caus-
ing several authorities to work at cross
purposes, resulting in much misery
without yielding any significantdivi-
dends in easing Covid spread. Such
impromptu ‘social engineering’ by
bureaucracy and the attitude that ‘the
government knows best and the citi-
zen has to merely obey’ dominated
much of Covid control. Little wasdone
totake communities into confidence.

True, there were exceptions. For
instance, Keralaorganized community
kitchens for the stranded when inex-

pensive hotels closed their doors and
government took over the several
thousand labour camps hosting more
thanamillionmigrant labour. Asimilar
approach, systemically carried outall
over India, could perhaps have miti-
gated the migrant related confusion.
But elsewhere the confusion of sud-
den and contradictory diktats neces-
sitated decisive and speedy exercise
of police authority to ensure unques-
tioned obedience. Thishasreinforced
both the justification for toughness
andthe associated belief that efficacy
ismore important than respect for pro-
cedure. The taste of sweeping pow-
erswhetsthe appetite for more, unless
it is sobered by accountability, due
procedure and review.

VViIIy-niIIy, technology ischanging
everything including policing. Covid
provided a taste of what the future
might bring. It showed how digital
identity was necessary for movement
between states and districts in many
placesand how fasteveryone got used
to the idea of e-passes, quarantine
monitoring, and Covid alerts through
mobileapps.

Available technology already
enables digital surveillance of public
spaces. It also allows the state to
gather huge amounts of data about
eachindividual. Already each day sees
the widening of technology to cover
every aspect ofthe life of the citizen—
banking, travel, credit cards, consump-
tion and internet use help know opi-
nions, relationships and preferences.
Supercomputers can be programmed
to correctly identify a person, garner
views, predilectionsand inclinations.
Thisdatacan be usedto regulate beha-
viour, formulate policy or manage pub-
licthinking. Permanentand continuous
surveillance cantransformone’sown
residence intoadigital openprison.

In a digital environment, the
power of the state and the police over

the citizen will increase manifold as
policing systemsare enabled to micro-
monitorand micro-manage behaviour.
Control and deterrence in the digital
eco-system enables coercive steps,
which were impossible in the past, to
be come entirely real: illustratively,
blocking access to banking, travel,
communication or supplies. In an
extreme eventuality, one’sentire digi-
tal existence can be terminated.

With criminalstaking totechno-
logy to commit crimes which would
have been conventionally impossible,
the digital mode of crime fighting will
beamainstay of policing. Citizens will
readily agree to this — and may even
like it—if greater safety is promisedin
the name of prevention of terror or
serious crime, as they do with regard
toairportsecurity or Covid protocols.

The march of technology can’t be
resisted and the dangers of such
capabilities being misused for deny-
ing democratic rights cannotbe wished
away. Inevitably the centralization of
authority into the hands of a few will
tempt their misuse. The administra-
tion of justice with procedural norms
intact will probably be seen as a non-
pragmaticideal. Therefore, itisessen-
tial that the adoption and evolution
of technology by the police force is
enabled within the democratic space,
under conditions which permit trans-
parency, accountability and adherence
tothe normsofrule of law.

When faced with intense eco-
nomic and social stress, as this Covid
timeand its follow on portend, human
rights, the rule of law, and due process
are likely casualties. The preferred
style of policing will likely privilege
anything that allows for immediate
restoration of some semblance of
order, toachieve absence of overtand
manifestviolence.

We had once logically believed
that respect for liberty and equality
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will ultimately prevail. Butnow, partly
driven by the possibilities above,
individual liberty and tolerance for
diversity which are the hallmarks of
democratic policing seemtobeindan-
ger worldwide. Tribal loyalties, reli-
giousinjunctions, racial prejudices,and
vigilantism stemming from partisan
moral fervour now hold sway.

But it need not be so. Technology
hasaugmented democratic space. The
speed, accuracy and inclusiveness of
technology make populationsize and
geographic remoteness irrelevant to
governance. Social media allows for
unlimited avenues of self-expression
and vertical and horizontal interac-
tions. Replicating the Athenian model
of greatcitizen participationincivic life
—andinpolicing—isentirely possible.

Already there isenough techno-
logical capacity within the country to
ensure that every citizen can be in
touch with his police station instantly
aswell as be familiar with the general
policies at headquarters and the func-
tioning and capacities of his local po-
lice station. Combined with allowing
personnel greater discretion at all
levelsof publicinteractionand impart-
ing better problem-solving skills to
police personnel throughtraining inter-
ventions, a different kind of policing
with a stress on community coopera-
tion canbe nurtured.

In the first few months of the
Covidonset, the significantsuccess of
Keralain containing the spread of the
viruswas partly duetoitsability torely
oncommunity cooperation. The police
werefirstrespondersinacoordinated
multi-agency response that relied on
them getting the public’s willing sup-
port in preventing spread. To a large
extent this was possible due to long
years of steady efforts of the police to
interface with the community through
the Jan Maithri Community Policing
Schemes, Student Police Cadet Pro-
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ject, Senior Citizen Programmes,
Child Friendly Policing and Traffic
Safety programmes.

The pre-existence of active
police-public interaction included
habitual participationin local services
and organizations like schools, hospi-
tals, residents’ associations, student
groups, senior citizens, women self-
helpgroupsandthewillingnesstosolve
day to day pre-security issues such as
drugs or women’s safety or traffic
safety orjuvenileissuesorelimination
of public nuisances.

-l-he goodwill, trust and the linkages
withthe community consistently deve-
loped over the years created a model
of policing forensuring Covid defence
measures that involved several lakhs
of cooperating persons in every nook
and corner of the state. Itturned Covid
defence into community defence
rather than a force-based police inter-
ventionthrustuponanunwilling pub-
lic. Despite ten months of Covid,
densely populated Kerala, with ahigh
level of domestic and international
travel, still has one of the lowest fatal-
ity rates.

Thismodel—Democratic Polic-
ing—stresses policing through consent,
consultation and cooperation. Asense
of partnership must dominate the
manner of delivery of policing ser-
vices, treating citizens as allies rather
than as antagonists. The success of
this partnership depends upon the
ability ofthe policeto secure and main-
tain public approval and respect.
Police systems must be seen to be
consciously seeking the willing coope-
ration of the general public in the
voluntary observance of the law, and
personnel must be seen asactive mem-
bers of the community with a stake in
itswell-being and safety.

Force, mustbe an exceptionand
nottherule. Forthis police forces need
to change from taking pride in being

fierce and feared enforcers of the law
to being accessible people-friendly
officers of the peace, who provide
security asa service toall. Itisawell
accepted policing principle that, ina
democracy, the police carry out duties
which every citizen ought to perform
if the citizen had the time and dispo-
sitionto do so. Community policing—
policing alongside the community —
requires continuous contact with the
public. In turn the community spares
resources like time, energy, facilities,
for solving safety and security related
problems. Instead of doing everything
themselves, motivating local commu-
nities creates force multipliers. This
helps conserve resources, enhance
reach, provide services to vulnerable
groups, get information that affects
personal or collective security, and
assistinthe policing processesin miti-
gation of local pathologies —whether
they be disease, disaster or crime.

However, community policing must
not validate any unlawful act or omis-
sion and must not go outside the pale
of proper control and accountability.
The pretext of partnership with the
community cannot be used to serve
partisan or majoritarian objectives. It
cannot mean the community substi-
tutes for the police and itmustnotbe a
cover for either moral policing or for
unlawful vigilantism. None should
dilute the procedure warranted by law
orany measure of enforcementtopla-
cateanyone. Mostimportantly, neither
the collective nor the individual must
dictate whether this or that case should
be registered and charge sheeted. Itis
preventive in nature without being
discriminatory or punitive.

Truly, nocivilizedsociety canlive
inpeace withoutpolicing of somekind.
Whether that should be a policing of
the kind which heavily relies on wea-
ponry, intimidationand militarized con-
duct or whether it is one which enters



intoapartnershipwith peopletoensure
the security of all, is for us to decide,
depending on the extent to which we
are committed to democratic princi-
ples. Inademocracy policing by con-
sent is a much better option to secure
safety and the fearless and lawful
enjoyment of freedoms by everyone.
Still, reflecting on the manner in
which Covid prevention systems
were, in general, enforced, we are
forced to wonder whether as a nation
we will ever come out of the vestiges
of pre-democratic policing styles,
within which we have been trapped
since the dawn of independence.

Onabhistorical time scale, demo-
craticpolicingisacomparatively new
phenomenon. Itistoo early to say that
despite the great dignity it confers on
the citizenry, the notion will ultimately
survive. Yet a police group which
flauntsauthority and threatens imme-
diate punitive consequence can effec-
tively extractcompliance only atthose
places and times where they are phy-
sically present. Given the manpower
constraints of the Indian Police, not
even a fraction of the population can
be covered in this manner. Inflicting
enforcement onanunwilling popula-
tionwill weaken democratic empow-
erment of the people in general. For
democracy to survive, democratic
policing must succeed. And for demo-
cratic policingtosucceed, the policing
policy, practice, provisioning, and per-
formance have to change.

Over the past four decades,
several reform suggestionsand initia-
tives to make this possible have been
put forward: far-reaching reforms in
the structure, training, accountability
and supervision have beensuggested.
But also steadfastly resisted. Police
reform is a crying need, but sadly it
still remainsacry inthe wilderness. A
humanized, responsive, people friendly
police service isademocratic right of
the citizenry. For how long can this
rightbe denied?
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Out of sight, out of mind?

CATHERINE HEARD
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IN 1996 the Supreme Court of India
delivered a ruling in the case of
Ramamurthy v State of Karnataka.
It called for action to tackle torture,
ill-treatment, overcrowding, delaysin
trials, neglect of health and hygiene,
inadequate food and clothing, and
deficienciesincommunicationand vis-
iting systems in the state’s prisons.
India’s prison population was then
around 220,000. It is now almost
479,000: the fifth largestin the world.

In 2016, further Supreme Court
rulings followed, grouped under the
case heading, Re Inhuman Condi-
tions in 1382 Prisons. The rulings
ordered states to address the high
numbers of under-trial prisoners
(almost 70% of the prison population
of India); improve access to lawyers
and legal aid; and use funds more
effectively to improve prisoners’ liv-
ing conditions. The court declared
that ‘prisoners, like all human beings,
deserveto be treated with dignity.’

In each subsequent year since
2016, conditions in Indian prisons
have been described in US State

* The research team headed by the author
monitors trends in world prison populations
and examines the causes and the consequences
of rising levels of imprisonment. A core com-
ponent of the programme involves compiling
and hosting the World Prison Brief —a unique
database that provides free access to informa-
tion about prison systems throughout the
world. (All prison population data in this
essay are drawn from the World Prison Brief
site and reflect the latest available figures as
at early January 2021. Country information
is updated on the website on a monthly
basis, using data largely derived from govern-
mental or other official sources. At https://
www.prisonstudies. org/.) For 20 years the

Departmentreportsas ‘inhumaneand
frequently life-threatening’ due to
inadequate sanitary conditions, lack
of medical care and extreme over-
crowding.

Our recentresearch has focused
onagroup of contrasting jurisdictions,
of which India is one. In this essay, |
will reflect on some of the learning
fromthisresearch. I will argue thatthe
Covid-19 pandemic should prompt a
rethink of our ever-increasing reliance
onimprisonment. Since the pandemic
was declared in March 2020, prisons
across the world have seen large num-
bersof infections, theirenvironments
being especially ill-equipped to take
the social distancing and hygiene pre-
cautions urged on us by governments
and publichealth bodies. Those heldin
overcrowded prisons are especially
vulnerableto Covid-19.

India is far from unique in
havingaseverelyand chronically over-
crowded prison system. Overcrowd-
ing affects the prison systems of over
60% of countries worldwide, with
grave consequences for health, reha-
bilitation and community safety. The
Covid-19 pandemicthrowsthose con-
sequences intosharprelief, while also
making ever clearer the pre-existing

Brief has been collecting and publishing the
best available data on prison populations and
reporting on trends in imprisonment world-
wide. Today, it provides data for all but three
countries in the world. (Those countries are
Somalia, Eritrea and North Korea. Not all
countries publish dataon all categories of pris-
oner: notably, for example, China does not
release information on people held in either
pre-trial imprisonment or ‘administrative
detention’.)



healthvulnerabilities of most prisoners
— vulnerabilities which themselves
reflect the social and health inequali-
ties faced by the vast majority of the
world’s prisoners, in developed and
lessdeveloped countriesalike.

Covid-lg has made particularly evi-
dentthe permeability of prison walls,
as the virus spread from prison staff
to prisoners and back into communi-
ties, taking a heavier toll in areas
where prisons are located.! Just as it
was impossible for prison administra-
tionsto keep the virusout, so, too, itis
futile and dangerous to expect prison
walls to contain the risk of crime or
keep communities safe from harm.

Ithas long been known that pris-
ons are epicentres for infectious dis-
eases. Infections such as tuberculosis
and even syphilis have been shownto
spread rapidly between prisonsand the
community. We have found disturbing
evidence of the impact of imprison-
ment on prisoners’ health. Prisoners
have described extreme overcrowd-
ing (forexample, 60 mensharing cells
builtfor 20in Brazil); inadequate medi-
cal treatment, with too few doctors to
deal even with routine health issues
let alone serious disease outbreaks;
constant hunger; lack of fresh air and
exercise; shared buckets instead of
toilets; notenough fresh water or soap;
even havingto eat while seated onthe
toilet due to lack of space in a shared
cell. These are the realities of prisons
across the world.?

1. In the USA, several studies have demons-
trated the significant capacity for community
spread of COVID-19 infections in areas
with jails and prisons. See M. Ollove, ‘How
COVID-19 in Jails and Prisons Threatens
Nearby Communities’, 1 July 2020, Stateline,
at https://www.pewtrusts.org/en/research-
and-analysis/blogs/stateline/2020/07/01/how-
covid-19-in-jails-and-prisons-threatens-
nearby-communities/

2. C. Heard, ‘Towards a Health-Informed
Approach to Penal Reform? Evidence From
Ten Countries’, Institute for Crime & Justice

So, whenthe pandemic beganto
take holdinearly 2020, itwas clear that
overcrowded prisons would present
the ideal conditions for the virus to
spread. Levels of infection and death
among prisoners and prison staff in
many countries have been notably
higherthan inthe communities outside.
In May 2020 there had been around
36,000 reported cases among prison-
ers in 56 countries and at least 690
prisoners had died. By early January
2021, there had beenover 311,000 con-
firmed casesin 118 countriesand over
2,700 deaths. These figures do not
include prison staff, among whom
infectionratesin many countries have
been higherthanamong prisoners.

These numbers will be the tip of
the iceberg. With prison health sys-
tems in much of the world struggling
to provide even basic healthcare, many
sick prisonersand prison staff will not
have beentested. And without routine
andregulartesting in prisons, numbers
of a symptomatic inmates and staff
will present a further, unseen risk to
those within and beyond the confines
of the prison.

Prisons arethe end pointinaprocess
usually considered tobeginwithaper-
son’sarrest by the police, althoughin
reality the journey to imprisonment
begins much earlier than arrest or
criminal conduct. Acomplex array of
factors — legal, procedural, systemic,
butalso political, socio-economicand
cultural-influence who goesto prison,
and how long they remain there.
These diverse factors combine and
conspiretoproduceacountry’sprison
population, and to exert upward and
downward pressures on it. Although
levels and types of crime do of course
affect the size of a country’s prison
population, they are far from the only

Policy Research, London, 2019. At: https://

prisonstudies.org/sites/default/files/resources/
downloads/icpr_prison_health_report.pdf/

factor: indeed, the correlation bet-
weencrime ratesand imprisonmentis
complexand highly contested among
scholarsinthefield.

-l-he India Justice Report, published
November 2019, provides many
insights into the causes and conse-
guences of prison overcrowding in
India today. Ranking the states and
unionterritories ontheir performance
across policing, the judiciary, legal aid
and prisons, the report contains grim
findings. Analysis of five years of
official data revealed huge gaps bet-
ween constitutional standards and
on-the-ground reality. Enormous back-
logs of pending cases, severe prison
overcrowding, and disproportionate
numbers of under-trial prisonerswere
identified as consequences of these
failures.

The report highlighted some-
thingthat researchers have foundto be
aninvariable characteristic of criminal
justice systems worldwide. The peo-
ple who suffer most from state fail-
uresindelivering decentand humane
justice systems are the socially and
economically marginalized. Ithaslong
beenthe case in Indiathat proportions
of Muslims and members of some
castes are much larger in national
prison and arrest statistics than in the
general population. Likewise, in
Brazil, America, England, the Nether-
lands and Australia, we know that
people from black, indigenous and
other ethnic or faith backgrounds are
grossly over-represented in prison
populations.

Thispointstoapressing impera-
tive to ask who is in prison and why
they are there, and to consider what
the answers to these questions reveal
about our social, political and eco-
nomic structures. These are questions
forall of us, but they barely feature in
public discourse: prisonersare ‘out of
sight, outofmind.’
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Incarceration as a response to
certainformsof criminal activity isan
unquestioned facet of current times,
as it has been since at least the nine-
teenth century. Despite the large and
enduring social and economic costs—
forindividual prisoners, their families,
communitiesand wider society —there
is no international consensus on the
proper aims and objectives of impris-
onment. Most legal systems do not
specify the purposes that imprison-
mentshould serve, or the mechanisms
which can help ensure those purposes
are met.

I fwefinditsodifficulttoidentify the
purpose or role of an institution—par-
ticularly one with so many adverse
consequences for individuals and
society — what does that imply about
its legitimacy? Perhaps we do not ask
this question because of the widely held
assumption that we need prisons and
thattheir supposed functions cannot be
performed by any other means. But
what purposes can imprisonment rea-
sonably and realistically be expected
to serve? They may be more limited
thaniscommonly believed.

Theorists have advanced the
following putative objectives of, and
justifications for, the use of impri-
sonment: (i) punishment or retribu-
tion; (ii) denunciation of wrongdoing;
(iii) deterrence; (iv) incapacitation (to
manage risk and protect against fur-
ther harm); and (v) rehabilitation or
re-socialisation.

Before addressing prison’s
capacity to meet these objectives,
I would pose the question whether
any custodial setting could in reality
achieve rehabilitation. Undeniably
there are a few countries (for exam-
ple, the Netherlands, Sweden and
Finland) where prisonsare exception-
ally well resourced, with large num-
bers of highly qualified staff striving
to create humane, supportive living
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conditions. Prison is treated as a last
resort: when custodial sentences are
used, they tend to be short. These
countries’ reoffending rates are low
compared to those in England or the
USA.

Putting this aside, even if we
accept that each of the above objec-
tives of imprisonment are, in them-
selves, capable of providing some
justification for its use, how much
weightshould we givetoeachone? To
what extent should punishment take
precedence over rehabilitation — or
vice versa? Too much credit is often
giventothe power of imprisonmentto
deter and to reform (objectives that
are ‘talked up’ by politicians). Less
attention is given to prison’s poor
record in preventing or deterring crime,
or to its numerous adverse effects on
individuals, familiesand communities.

Whatwould helpis principled guid-
ance on the relative weight and value
to be ascribed to the supposed goals of
imprisonment, informed by the evi-
dence of its harmful effects and of the
capacity of other approaches to meet
the same goals. For present purposes,
here are some brief observations on
the shortcomings of imprisonmentin
meeting its supposed objectives.

As to punishment or retribu-
tion, even if one accepts that curtail-
ing a person’s liberty is a necessary
means of achieving these objectives,
the use of imprisonmentis opentocri-
ticism for going further thanis usually
necessary or proportionate. Moreovetr,
imprisonment punishes not simply
through the deprivation of liberty: in
India, as in much of the world, that
aspect of imprisonment is the least
harmful one. Violence, intimidation,
separation from family, untreated
health problems, and worsening men-
tal and physical health are also part of
the lived experience of custody. After
release, for many, the punishment

continues, with lasting social stigma,
diminished job and housing pros-
pects, and weaker family and commu-
nity ties.

With regard to denunciation, this is
alsoachieved - potentially with much
less collateral damage — by sanctions
otherthan incarceration, such ascom-
munity service, unpaidwork, or afine.
Thefactofaconvictionandthe result-
ing criminal record inthemselves carry
personal stigma, while the greaterand
lasting stigma associated with time
spentinprisonisoftenamajor barrier
to social reintegration. In the Nether-
lands and other Northern European
states, finesand unpaid work penalties
are used in cases that would, in many
other countries, attract short prison
sentences.

Research evidence onthe (gene-
ral or specific/individual) deterrent
effects of imprisonment suggests that
they are limited: certainty of detection
and punishmentismore likely to deter
than the threat of imprisonment. In
many jurisdictions, highlevelsof repeat
offending by people who have been
to prison point to custody’s limited
impact on behaviour at an individual
level. Deterrence theory also fails to
account for impulsive or irrational
motivations, unmet mental health
needs, the influence of drugsandalco-
hol, or the role of poverty and weak
welfare or social support —all factors
known to underlie much offending.

In many cases, the objectives of
incapacitation and risk management
can be achieved at less cost and with
less harm through curfews, house
arrest, affordable bail, or other forms
of restriction or control. There will
always be some offenders who present
seriousriskstothe public, who should
be in prison for as long as that risk
existsand can be managed by no other
means. However, the number of peo-
plefalling intothis category issmall -



in many countries no more than a
fraction ofthose actually inprison.
The supposed rehabilitating or
re-socialising purposes of imprison-
ment are perhaps the most problem-
atic. It is uncontroversial to hold that
law-breakers can be ‘reformed’, for
example, through programmes and
support that encourage them to take
responsibility for the harm their
offence has caused, address the rea-
sonsfor their conductand receive edu-
cational orvocational training towards
a better life after release. However, it
is inherently contradictory to expect
custodial settings to fulfil these pur-
poses, involving (asthey typically do)
separation from family and commu-
nity, hours of confinement in cells,
forced cohabitation with other con-
victs, and exposure to harsh and some-
timesviolentconditions.

Given these objections, are there
othercriminal justice tools capable of
achievingthe same goals? Alternative
sanctionsand measures like probation
supervision, unpaid work orders, cur-
fews and electronic monitoring are
the main examples of non-custodial
measures in operation today in much
of the world. In most cases, they are,
at least in principle, capable of meet-
ing all five of the objectives discussed
above. If used sparingly and in away
that is tailored to the individual, non-
custodial alternatives have a part to
play in preventing excessive resort to
custody, both at pre-trial and sub-
sequent stages. Rehabilitation and
reform are notoriously difficult to
bring about in prison, but have better
prospects inthe community.

Only the objective of incapa-
citation might arguably, in certain
circumstances, necessitate use of
incarceration. The questionthenarises
as to how the prison sentence — not
only its length but also the way it is
experienced by the individual —should

be calibrated to match the risk it is
deemed necessary to manage. Thisdif-
ficult question often becomes highly
politicized; for present purposes, two
points deserve mention.

First, we have seenhuge increa-
ses in the use of life sentences and
mandatory minimum sentencing in
many countries in recent years (often
after use of the death penalty has
ended). These harsher, more arbitrary
sentencing regimes have greatly
increased prison populations. In India
today around half of all convicted
prisoners are serving what are in
effectwhole life sentences. Secondly,
aminority of countries do not use life
or other indeterminate sentences at
all, or do so exceptionally rarely. Our
research on sentence disparity shows
that a 23 year-old first time offender
convicted of intentional homicide
would, if sentenced in India, probably
receive a whole life sentence, but if
sentenced in the Netherlands, a cus-
todial term of under 12 years would be
the most likely outcome (perhaps with
a stay in a psychiatric treatment cen-
treto follow).

M any people whodo not read crimi-
nal justice statistics tend to assume
that prisons are full of people so dan-
gerous, who present such a risk to
public safety, that incapacitationisthe
only possible response. The reality is
very different. Inmostcountries, large
numbers of people entering prison
every year have been charged with
non-violentcrimes such astheftorthe
possession of drugs for personal use.
Non-custodial alternatives are fre-
quently cited as a better response in
such cases.

We should, though, be cautious
about seeing wider use of such meas-
ures as a panacea in the Indian con-
text. Importing approaches from other
jurisdictions can be problematic in
itself: onesize certainly does notfitall.

The frequent call for alternatives to
custody as a way of reducing prison
populations in countries where large
numbers of people are in prison for
relatively low-level offending is, in
particular, worth questioning. Do we
really want to see those countries
implementing widespread use of elec-
tronic monitoring or unpaid work pro-
grammes, when research shows that
these measures have done little more
than widen the net of criminalization
and stigma in England, America and
the many other countries where they
now proliferate?

Do we want all the apparatus of a
probationsystemifitis, ineffect, little
more thananother layer of social con-
trol carrying significant costs to the
state — and burdens for those subject
toit? The evidence from Americaand
Europe shows that they have failed to
make adentinprison populationrates,
and have even increased prisoner num-
bers when prison is used routinely to
punish non-compliance with supervi-
sion. Although there may be a case for
greater use of electronic monitoring to
reduce unnecessary pre-trial detention,
this should be approached with care
eveninthismore limited context.

Similarly, dowe wishtosee case
backlogs cleared through use of fast-
track justice and all it might entail?
Pleaand charge bargaining, sentence
discounts for guilty pleas, on-the-spot
penalties, and the myriad other forms
of summary justice seeninmany parts
ofthe world have done nothingtodrive
down imprisonmentrates. They have
disproportionately impacted the poor
and marginalized and simply served
to entrench inequalities that have
weighed communities down for gene-
rations. Suspects who can afford good
lawyers end up getting community
sentences, while the vast numbers
who cannot are more likely to go to
prison.
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The post-pandemicenvironment
will see public expenditure plummet
across all sectors, justice included.
Instead of reaching for costly techno-
logical solutions or fast-track justice
schemesto address case backlogsand
reduce incarceration levels, the first
priority should be to drive down the
volume of cases passing through the
formal criminal justice process.

There may be scope to decrimi-
nalize some forms of conduct altoge-
ther. Inmuch of Africa, the prosecution
of less serious, non-violent offences
contributesto clogged justice systems
and high levels of overcrowding and
pre-trial detention. Inabid to address
thisproblem, the African Commission
in 2017 adopted the Principles on the
Decriminalization of Petty Offencesin
Africa. The principles recognize that
such offences tend to undermine peo-
ple’sability to self-sustain, mandating
criminal justice responsesto socioeco-
nomic problems. In India, too, thisisa
problem. There have been increases
inconvictionsunder ‘special and local
laws’ (asdistinct from offences setout
inthe Penal Code). Offencestypically
involvesale ofillicitalcohol, marijuana
and lottery tickets.

Itis also vital to scrutinize pro-
posed new offences to assess their
likelyimpacton prisoner numbersand
arrest rates. An unwelcome develop-
mentinthisregardwas India’s Citizen-
ship (Amendment) Act. This served
to increase detainee numbers by sev-
eral thousand while doing nothing to
improve social cohesion or community
safety.

In 2003, in a lecture at Harvard’s
Kennedy School of Government,
AngelaDavissaid: ‘Our mostdifficult
and urgent challenge to date is that of
creatively exploring new terrains of
justice where the prison no longer
serves as our major anchor.” In 2008,
America’stotal prison and jail popula-
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tion peaked atastaggering 2.3 million.
Perhaps the most shocking part of the
American story is the sheer speed of
thatgrowth: in 1980, the prison popula-
tionhad stood ataround halfamillion.

Billions of philanthropic dollars
are supporting America’s push to end
mass incarceration and re-channel
the roughly US$100 billion spent on
policing and US$80 billion spent on
prisonsannually. The justice reinvest-
ment approach has been part of this.
Itinvolves mapping locations hithard-
est by crime and criminalization, and
funding the health, education, housing
and other community needs in those
areas, instead of criminal justice inter-
ventions. Perhaps most importantly,
the contribution made by the Black
Lives Matter movement has been
enormous, revealing the deep social
and economic scars left by the mass
criminalization and incarceration of
black communities.

America still has a long way to go.
Despite significant falls, its prison
population remains the highest world-
wide, at 639 per 100,000. The attacks
on George Floyd and Jacob Blake and
the protests that followed are the latest
inaline of remindersthatthe country’s
black community still bears the brunt
of state violence in the form of brutal,
dehumanizing law enforcement. The
jailincarcerationrate of black/African
Americansisstill over three times that
of white citizens. Demands in some
states to “de-fund the police’ suggest
that the justice reinvestment pro-
gramme did notgo farenough.

By American, and indeed inter-
national, standards, India’s prison popu-
lation rate is low: indeed, one of the
lowestintheworld, at 35 prisoners per
100,000 of the population. This is no
cause for complacency. The prison
population rate is higher today than it
has ever been, as is the total number of
prisoners, far too many of them under-

trials. This unrelenting upward pres-
sure on the prison population has had
devastating consequences for health
and rehabilitation. The India Justice
Reportrevealedserious deficienciesin
numbers of prison medical staff levels
acrossvirtually all states, with some pri-
sons lackingasingle medical officer.

So, what of justice reform and the
wider political context that shapes it?
As Einstein observed, in the midst of
every crisis lies great opportunity. Can
we hope for a silver lining from the
Covid-19cloud, intheshape ofahealth-
informed approach to criminal jus-
ticereform? In March 2020, when the
pandemic was declared, some coun-
triesmoved decisively to reduce pris-
oner numbersinorderto minimize the
risk that overcrowded conditions
would present. For this and other
reasons related to the pandemic, it is
likely that prisoner numbers across
the world will fall during 2020-2021,
following decades of growth. If these
lower levels can be maintained, cost
savings could be reinvested in health
and social interventions known to
reduce crime.

Perhaps, too, the pandemic will
prompt us to demand better from our
politicians. Voters may tire of the
strongman or ‘charismatic’ leadership
styleembodied by Trump, Bolsonaro,
Johnson and others, with their disre-
gard for science and experts, even in
the face of a devastating health crisis.
The new public enemy is a virus that
does not stop at borders and does not
recognize uniforms: unlike economic
migrants, Muslims or other convenient
targets, itcannot be walled off or legis-
lated against. Covid-19 has revealed
our shared human vulnerability, show-
ing that we cannot build walls to con-
tain or keep out every risk. It may
servetoillustrate that ‘out of sight, out
of mind’ isaflawed strategy for keep-
ing communities safe.



Broken courts, uneven justice

MADAN B.

LOKUR

THE problems confronting the judici-
arytoday have beenaround foralmost
100 years. Some of them have been
documented from time to time begin-
ning with the Justice Rankin Commit-
tee Report of 1926. However, over
this extended period we seem to have
regressed, slowly butsurely, and today
wearevirtually atthe pointofnoreturn.
| propose to consider two “perennial’
problemsand possible solutions.
Dowerequire more judges? The
predominant conversation or focus, of
late, has been on the number of judges
required for an efficient justice deli-
very system. The Law Commission of
India (LCI) inits 120th report (1987)

introduced the concept of judge-
population ratio. It was noted that we
have 10.5 judges per million popula-
tionwhile countries like Australiaand
the United States have between41and
107 judges per million population. The
LClrecommended we have atleast50
judges permillionpopulation.

The recommendation was acc-
epted by the Supreme Courtabout 15
years later in the All India Judges
Association case.! The courtdirected
that an increase in judge strength
‘should be effected and implemented
with the filling up of the posts in a

1. All India Judges Association v. Union of
India, (2002) 4 SCC 247.
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phased manner ...but this process
should be completed and the increased
vacancies and posts filled within a
period of five years from today. Per-
haps increasing the judge strength by
10per 10lakhpeople every year could
be one of the methods which may be
adopted thereby completing the first
stage within five years before embark-
ingonfurther increase if necessary.’

Almost 20 years later, we are
nowhere near complying with the
directions of the Supreme Court. For
a population of 1.38 hillion, the total
present sanctioned strength of judges
in the district courts is 23,413 and in
the High Courts it is 1079. On these
figures, itis clear that the Indian judi-
ciary hasachieved a judge-population
ratio of 17.7 judges per million popu-
lation.? But there are a total of 5,589
unfilled vacancies thereby reducing
theworking strengthto 18,903 judges.

In reality the real number of
working judges per million popula-
tionisonly 13.7. So, after 20 yearsthe
judge-population ratio in India has
actually increased by only 3.7 per
million.The figures mentioned in the
Economic Survey 2018-19 providean
even more dismal picture.® Even the
most optimistic observer will accept
thatimplementing the direction of the

2. Court News, April-June 2019, published by
the Supreme Court of India is the most recent
publication on this subject on its website. The
figuresare derived fromthis publication. Sanc-
tioned strength of High Court judges is 1079
while the sanctioned strength of judges in the
District Courts is 23413. The population of
Indiatoday is 1.38 billion.

3. The Economic Survey 2018-19 volume 1
page 103 states that the sanctioned strength
of judges in the district courts is 22,750 while
the working strength is 17,891 thereby leav-
ing 4589 positions vacant. The sanctioned
strength of judges in the High Courts is com-
paratively minuscule and has not been taken
into consideration. However, as per the Eco-
nomic Survey the sanctioned strength of
High Court judges is 1079 while the working
strength is 671 leaving 408 positions vacant.
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Supreme Court in letter and spirit is
impossible.

Even on a staggered basis it is
not realistically possible to getsuch a
large number of competent judges.
Second, itwouldn’tbe possible to get
the support staff required. An unpub-
lished study conducted by the Asian
Development Bank (in which | was
involved) showed that a staff of eight
is required per judge. Third, it is not
possible forthe state or central govern-
mentto arrange for necessary finances
and infrastructure. Finally, with an
increase in population of 14 million
per year, we are looking at creating,
every year, an additional 700 posts
for judges — and eight times more for
staff — to achieve the target of 50 per
million population. | dare say, and
repeat, thisisimpossible.

The Law Commission of India in its
245threport (2014) changed tack and
suggested a different method of cal-
culating the required number of judges.
The number of cases instituted in dif-
ferent parts of the country varies and
therefore a more scientific basis for
calculating the requirement of judges
would be to introduce the ‘Rate of
Disposal Method to calculate the
number of additional judges required
to clear the backlog of cases as well as
to ensure that new backlog is not cre-
atedas more pragmaticand useful. This
method, generally speaking, addres-
sestwoimportantconcerns: (a)alarge
existing backlog of cases and (b) new
[cases] being instituted daily which
areaddingtothe backlog.’
Ilustratively, in Bihar, taking the
existing backloginto considerationand
accounting for new intake, the Law
Commission reportworked outthaton
a timeline of between one to three
years there was a need for between
360 and 978 additional judges in the
higher judicial service and between
1788and 5035 inthe subordinate judi-

cial service. Delhi would need bet-
ween 25 and 93 additional judgesand
between0and 78 inthe higherand sub-
ordinate judicial service respectively.
For Gujarat, the figures were between
54 and 224 additional judges and
between 449 and 1677 in the higher
and subordinate judicial service
respectively. Similar calculationswere
made for 11 other district courts based
onfiguressuppliedtothe LCl bytheir
High Courts.

Today, six years later, these fig-
ures have becomeirrelevant. The pan-
demic and consequent lockdown and
closure or minimal working of courts
has made these calculations com-
pletely meaningless. Moreover, the
problem of financesand infrastructure
have not been addressed by the LCI.

The Economic Survey 2018-19
provides a third perspective by intro-
ducingthe concept of Annual Disposal
Rate (per judge). This confounds the
existing confusion. This concept pro-
ceeds on the basis that on average, a
judge in the district court disposes of
746 casesannually.

-l-aking the total number of cases ins-
tituted in 2018, the Economic Survey
found that 89% of them were decided.
Thus, the Case Clearance Rate was
taken as 89%. Therefore, to achieve
100% case clearance an additional
2,279 judgeswould be needed and this
is within the already sanctioned
strength of 22,750 judges (the work-
ing strength being 17,891 judges). In
other words, the sanctioned strength
of judges is more than adequate and
need not be increased. However, just
to clear the backlog over the next five
years, the Economic Survey calculates
that 8152 judges are needed: “This is
no more than arough calculation, but
it shows that efficiency gains are also
required.’

As far as the High Courts are
concerned, the Economic Survey pro-



jects93 High Court judgesare required
to achieve 100% Case Clearance
Rate in ayear. This too is well within
the present sanctioned strength of
High Courtjudges. However, 361 addi-
tional High Court judges are required
to clear the existing backlog in five
years. As far as the Supreme Court is
concerned, the requirement is only
one judge for achieving 100% Case
Clearance Rate in a year and eight
judges for clearing the existing back-
loginfiveyears.*

-l-he second biggest problem con-
fronting the judiciary isthe number of
cases on the docket of the district and
the High Courts. The caseload is phe-
nomenal and increasing. In July 2020,
the National Judicial Data Grid showed
33.46 million cases were pending in
district courts and 4.42 million in the
High Courts.® Three months later,
thanks again to the Covid pandemic,
the figure has risen to 34.59 million
in the district courts and 5.21 million
inthe High Courts.®

The governmentof Indiaand its
‘agencies’ are the biggest litigants in
the country. A government report,
‘Government Litigation: An Introduc-
tion (2018)’ states that “Though no
verifiable data is available, various
sources, including arecent document
by the Ministry of Law & Justice, state
that the government, including public
sector undertakings (PSUs) and other
autonomousbodies, are party toaround
“46 per cent” of court cases.’’” Seem-
ingly, thisdoes notinclude court cases
in which the state governments, their
agencies (including municipalities) and
4. Since then, the sanctioned strength of judges
in the Supreme Court has been increased by

three and now stands at 34 as against 31 when
the Economic Survey was published.

5. www.njdg.ecourts.gov.in Accessed on
27.07.2020.

6. www.njdg.ecourts.gov.in Accessed on
28.10.2020.

7. Vidhi Centre for Legal Policy.

union territory governments are a
party. Ifthese were taken into account
the percentage would rise well above
the 50% mark.

With a view to curtail govern-
ment litigation, the Government of
Indiadid introduce a National Litiga-
tionPolicy (2010) butithasnothad any
appreciable effect. Thispolicy was to
be reformulated in 2015 but except
forannouncing a proposal, no further
steps appear to have been taken. In
2017, an Action Plan to Reduce Gov-
ernment Litigation was announced
but apart from a power point presen-
tation, there has been no positive out-
come of this exercise.?

Despite several state and central
formulations for reducing govern-
mentimplicated litigation, over the last
decade, litigation where one or other
government is party seems to have
increased.

-l-he two principal problems facing
the Indianjudiciary areashortfallinthe
number of judges and an enormous
caseload. Can these issues be tackled
and if so, how? Caseload management
offersapartial butsignificantsolution.
Itisan art but little attention has been
paid to it. Some judges in the district
courts have fartoo many cases ontheir
docket while others have a manage-
able number. Caseload management
requires verifiable data, which is
unfortunately not easily available. It
alsoneedsoverseeingdistrictand high
court judges to intervene proactively
incasedistribution.

In the absence of any policy on
distribution of cases, matters drift.
Realizing that caseload management
requires a managerial exercise to be
carried out, the 13th Finance Commis-
sion had recommended that each dis-
trict should have one court manager

and each High Courtshould have two

8. https://doj.gov.in/sites/default/files/action
%20plan.pdf Accessed on 28.10.2020.

court managers to assist the judges.
Unfortunately, the recommendation
was not earnestly implemented and
subsequently givenup.

In the absence of any caseload
management, means itbecomesimpos-
sible to carry out an impartial perfor-
mance assessment of the abilities
and capabilities of a judge. Effective
performance audits would allow for
correctivestobe applied through state
judicial academies which could assist
judges to improve performance and
help them iron out weaknesses.

The absence of case load mana-
gement compounds the problem of
delay. The India Justice Report, 2019
points out that on average in the dis-
trictcourts, ittakes between 2.7 years
and 9.5 years for the disposal of a
case.’ Thisisunacceptable. Trial court
judgements are of course subject to
appeal and the appellate process
which also takes its own time adds to
further delay.

The National Judicial Data Grid
tragically reveals that in the district
courtsand High Courtsthere are more
than 85,000 cases each pending for
over 30 years. Whichever way one
approachesthe problem, there simply
cannot be any justification for keep-
ing cases pending for yearstogether.

To make any progress the first
order of business must be to imple-
ment the case management system
and frame uniform rules across all
courtsatevery level. Asearly as 2005
a committee headed by Justice M.
JagannadhaRao, aretired judge ofthe
Supreme Courtand chairperson of the
Law Commission, undertook the labo-
rious exercise of drafting the Model
Caseload Management Rules for all
civiland criminal cases, bothatthetrial
and the appellate stage. The Supreme
CourtinSalem Advocate Bar Associa-

9. India Justice Report, 2019 supported by
Tata Trusts, p. 59.
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tion, Tamil Nadu v. Union of Indial®
accepted these rules.

Daksh, acivil society organiza-
tion based in Bengaluru, in its report,
Case Flow Management Rules in
India (2017), notes the rules, ‘have
not been enacted uniformly across
the High Courts. As on date, 17 High
Courts [out of 24 at that time] have
brought Case Flow Management
Rules into effect. In some states, the
Rules cover only subordinate courts,
while in others they cover only civil
courts.”* It is common knowledge
thatevenwhere framed, the ruleshave
notbeenimplemented. Initsabsence,
we can expect the already crumbling
system to collapse entirely under its
own self-inflicted burden.

I_et us look atthe proactive involve-
ment of decision and policy makers.
1. Policy and Plan: Several solutions
are available to tackle the manifold
problems facing the Indian judiciary,
buttoo oftenthereisno political will or
internal leadership interested inimple-
menting them. An attempt was made
in 2012 when the the Chief Justice of
India'? released the National Court
Management Systems Policy and
Action Plan. Unfortunately, thisaction
plan has not been taken seriously and
therefore not implemented and eight
years later, ithas lost its efficacy.

2. Mediation: There are other meth-
odsofcurtailing litigation. Firstly, vig-
orous implementation of the 2002
amendment to the Civil Procedure
Code (CPC) and the 2006 amend-
ment to the Code of Criminal Proce-
dure (CrPC) which offer the judiciary
readily available tools to improve
efficiencies in disposal. The 2002
amendment to the CPC urges judges

10. (2005) 6 SCC 344.

11. https://dakshindia.org/case-flow-manage-
ment-rules-in-india/ Accessed on 27.07.2020.

12. https://main.sci.gov.in/pdf/NCMSP/
ncmspap.pdf Accessed on 27.07.2020.
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and the litigating parties to attempt a
resolution of their disputes through
mediation outside the court system
butunderitsaegis (referred toas court
annexed mediation). Used frequently,
mediation could reduce the load on
the courts as well as give litigants the
satisfaction of early and inexpensive
closure.

Mediation centresin Delhi’sdistrict
courts have successfully mediated
over 2,10,000 cases (including con-
nected cases).'® The movement for
mediation is slowly gaining traction,
but it must be recognized that impor-
tance was giventoitway back in 2005
by the then Chief Justice of IndiaR.C.
Lahoti. Fifteenyearsisalongtime for
effectiveimplementation of alaw.
3.PleaBargain: A2006 CrPC amend-
mentintroduces pleabargaining. This
involves a mutually satisfactory dis-
position of criminal cases that do not
relate to heinous offences or offences
against women and children along
with a few other exceptions. More
importantly, a plea bargain is possi-
ble only if the victim is satisfied. The
processissimple, effective and expe-
ditious. Unfortunately, plea bargain-
ing has not received the blessings of
any ChiefJustice since 2006 and there-
fore remains a dead letter.

4. Finality to Local Laws: Laws
enacted by Parliament are applicable
throughout the country and those by
state legislaturesare applicable only to
the concerned state. The interpretation
of laws enacted by the state legisla-
tures mustachieve finality inthe High
Court of the state. There is no reason
why the Supreme Court should inter-
pretlocal laws or laws that do nothave
an impact throughout the country and
only apply to one state. If the High
Court of a state dons the role of the
Supreme Court of that state, itwill not

13. https://delhicourts.nic.in/dmc/statistical.
htm Accessed on 29.10.2020.

only reduce the burden of litigationon
the Supreme Court but also make jus-
tice delivery more accessible and
affordabletolitigants. Of course, ifthe
decisiongivenbythe High Courtisnot
acceptable, itcanalways be reviewed
or overruled by a larger bench of
judgesofthat High Court.

5. Judicial Restraint: Many years
ago, the Supreme Courthad expressed
the view that if an order is within the
jurisdiction of the authorities, whether
it is right or wrong, the High Court
should not interfere with it under
Article 226 of the Constitution.** This
principle should be applicable not
onlytoorders passed by the executive
butalsotoorders passed by courts. The
reason is that no court can correct
every erroneous decisionand itshould
noteven venture to do so.

-l-his is not to say that every decision
should beacceptedas correctbutthere
shouldbe ajudicious mix ofdiscretion
and circumspection by a court while
deciding when to interfere with an
order passed by the executive or by
another judge. If courts spendtime on
correcting orders having little or no
significance or raising trivial issues,
they are bound to get bogged down
thereby sacrificing efficiency and, in
alarger context, access to speedy jus-
ticeby millions of litigants.

For example, if a person is
grantedanticipatory orregularbail, the
order should not be interfered with by
asuperior court, unless it is perverse
—cancellation of bail results in loss of
personal liberty. Similarly, incivil cases,
grant or refusal of an injunction or
amendment of a written statement
should notbe interfered with. The CPC
makes provision for the review of an
erroneous judgementand there isalso
an appeal process provided in the
hierarchy of courts. Therefore, itisnot

14.M.G. Abrol vs. Shantilal Chhotalal and Co.
(1966) 1 SCR 284.



asifalitigantis left helpless and with-
out a remedy against an erroneous
order but at some point in time, there
must be finality attached, even to an
erroneous order.

6. Substantial Questions of Law: As
farasthe Supreme Courtisconcerned,
the Constitution of Indiahasafewvery
important provisions which unfortu-
nately have been victims of desuetude.
Broadly speaking, Article 132 of the
Constitution provides for anappeal to
the Supreme Court on a certificate
given by the High Court deciding the
casethatitinvolvesasubstantial ques-
tion of law as to the interpretation of
the Constitution; Article 133 provides
for an appeal to the Supreme Court if
the High Court certifies that the case
involves asubstantial question of law
of general importance and in its opin-
ion that question needs to be decided
by the Supreme Court; Article 134 pro-
vides for an appeal to the Supreme
Courtinacriminal case under certain
circumstances, including in a case
where the High Court certifies the
case as fit for appeal.

|fthe application of these consti-
tutional provisions is insisted upon,
there is no doubt that the assistance
given by lawyers to the High Courts
in the first instance would greatly
improve and thereby the quality of
judgements delivered by the High
Court would also greatly improve.
Additionally, accessto justice coupled
with relatively inexpensive justice for
litigants would be collateral benefits.
Unfortunately, now the flavour of the
day isto ignore the constitutional pro-
visions by routinely filing a special
leave petition under Article 136 of
the Constitution which overloads the
Supreme Court, jacks up lawyer’s
feesanddelays justice delivery.

7. Technology: Finally, the importance
oftechnology in justice delivery can-
not be overstated. It plays a pivotal

role in access to justice. A very large
number of processes can be (and have
been) streamlined through techno-
logy, as has been demonstrated in
Phase Il of theeCourts project. Timely
issuance and service of summons,
deposit of dues and fines in the courts
and obtaining a record of case pro-
ceedings have traditionally been
extremely burdensome and frustrate
litigantsand lawyers. However, these
issues have beensorted out with com-
parative ease through effective use of
technology.

Policy and decision makers need to
think of the future and better utilization
of servicesthroughthe Internet, as the
pandemicwhich shutdownthe courts
foracouple of months, has shown.

Online courtsand virtual courts
that were contemplated for a long
time are now in actual use and video
conferencing has become the normat
least in the higher courts. True, there
are some perceived disadvantages in
conducting cases through video con-
ferencing. For example, it is not easy
forajudge to assess the demeanour of
a witness or for a prisoner to instruct
his or her lawyer or for judges to con-
sult one another. Over times with use
these concernswill be resolved. There
will perhaps be a greater need to rely
on written rather than oral submis-
sions. Some lawyers might not like
this, but the interests of litigants and
justicedelivery havetobe placedona
higher pedestal.

Today, access to information is
easily available and affordable. Gone
are the days when a litigant had to
chase a lawyer’s clerk (and perhaps
pay some speed money) to get hold of
the result of a hearing. Research
through available dataand judgements
on the Internet have made life much
simpler for judges and policy makers.
And yet, utilization of technology
remains minuscule.

Hopefully, Phase Il of the
eCourts projectwill build onthe foun-
dation laid by the earlier two phases
resulting in the evolution of a hybrid
system where there is a balanced mix
of physical hearings, online hearings
and virtual courts coupled with an
acceptance of the importance of writ-
ten submissions being supplemented
by oral submissions. A huge change
in mindset is required from all stake-
holders in justice delivery. On this
will depend the future.

8. Weak Budgets: Budget inadequa-
cies compound existing problems.
The India Justice Report refers to the
Memorandum to the 15th Finance
Commission on Budgeting for the
Judiciary in India (December 2018),
which categorically refers to the low
priority accordedtothe judiciary inthe
state and Union budgets.® It states:

“The priority accorded to the judiciary
in the Union government’s budget is
low as evident by the meagre propor-
tion (0.08% of Union Budget) spentby
the Uniongovernmentonit. All States’
spending on judiciary constitutes
0.61% all States’ total spending. Total
publicspendingonjudiciaryis lessthan
0.4% of the gross budgetary expen-
diture of Centre and States taken
together. The effects of thisare visible
in measures of courts’ performance.’

| nadequate and sometimes sub-stand-
ard infrastructure and absence of faci-
lities and support systems, all add up
tosystemically poor delivery ofjustice.

If access to justice and the jus-
tice delivery system are to be made
effective and meaningful to the peo-
ple of India, urgent steps are required.
Aslew of recommendations and sug-
gestionsawaitimplementation. Action
is needed —sooner than later.

15. https://www.chgaindia.org/wp-content/
uploads/2019/01/Memorandum-on-Budget-
ing-for-Judiciary-in-India.pdf p. 3. Accessed
on 27.07.2020.
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Mediation

SRIRAM PANCHU
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COVID-19 has upended our exist-
ence, and along with it our dispute
resolution systems. Courts, for many
years now, struggling to come up with
amodicum of performance in meeting
delivery standards, have been strug-
gling to go beyond listing the most
urgent cases. The spectre of back-
logged litigation, and that which will
sprout from post-Covid scenarios, is
awful even to contemplate, let alone
cometogripswith. Judgesand lawyers
realize the shortcomings of online con-
ductoflitigation, but have little option
now. One does not know when things
will gotowhichkind of normal, it’sas
uncertain as that. Itis a bleak horizon
if we employ only the lenses of the
standard adversarial system.

Fortunately, we have another
prism with which we can see a differ-
ently layered world of dispute resolu-
tionwith the focus being onconsensus;
this world is that of mediation. Much
like the silver lining of a dark cloud,
mediation offersthat ray of hope. And
itsarray of backers includes virtually
every prominent member of the judi-
ciary. In essence, it is a consensual
method of dispute resolution where the
mediator, the third party neutral, facili-
tates the disputants coming toamutu-
ally acceptable agreement; he does not
impose a result on them. The process
isvoluntary; any party hastherightto
terminate the mediation at any stage,
without fear of consequence. Itiscon-
fidential, and this is safeguarded by
law; statements, suggestions, offers
made in mediation are privileged
against disclosure. And the choice of
mediators lies with the parties.

One needs only to contrast this
picture withthat of the adversarial liti-
gationsystemtorealizethatoneis look-

ing atpolar opposites. Mediationisall
about party autonomy and party focus;
itendeavoursto create the capacity in
the disputants to reorient themselves
and their view of the dispute and each
other, to look for commonalities not
justdivergences, to talk to each other
at a common table, and to attack the
problem rather than each other. It
induces different perspectives. One s
oftime; along-term vision shows that
litigation can stretch into virtual eter-
nity. Continued fighting also brings
lasting repercussions. Anotherisspace
—awidening of the picture shows that
others in the family or company or
community are adversely affected by
the fightoneisengagedin.

Athird is realism—an impartial
experienced mediator can give you a
very sobering appraisal of what awaits
you inacourt of law, and amore real-
isticassessment of your chance of vic-
tory than what your lawyer may have
provided. Another is freedom and
opportunity —that you are free to par-
ticipate actively in the resolution of
yourowndispute, nothaving toregress
andwatch bewildered fromacorner of
acourtroom, andthatyou, and the other
side, canengage incomingupwithsug-
gestionson howtoendthisdispute.

Yet one more is the difference
between verdictand solution. Ajudge
will give you the former butit may not
do much to end the conflict, which
will replay inahigher court. It may be
legally sound but not practically feasi-
ble to implement and sometimes a
verdict may rest on a technical point
of jurisdiction or limitationwhich does
absolutely nothing to address the con-
flict. A solution on the other hand is
what one is expected to craft when
sitting in mediation—aresultwhichis



practical, feasible and endsthe dispute
effectively.

Reams have been written about
the benefits of mediation,and although
many come from adherents who are
virtual evangelists, much of it is true.
It is indeed comparatively miracu-
lously quick and inexpensive; most
cases finish in three to six sessions.
Schedulescanbeas quickly as parties
want — so we are talking of a few
months, possibly weeks and some-
times days. Complex ones will of
course take longer. But the litigative
system can take half a score of years
to dispose off relatively simple ones.
Since time is pared down, so is cost.
Lawyers’ bills in litigation stretch to
minor booklets because there are doz-
ensof hearingsand adjournmentsand
cases in courts have to go through the
gamut of factand statute and case law;
they cannot be resolved by the appli-
cationof simple commonsense, arule
ofthumband beneficial give and take.

One other factor, so primordially
importantinour lives, isrelationships;
litigation in courts destroys these
ruthlessly. Whether personal or com-
mercial or community, every relation-
shipisacasualty inacourtcase,andto
make thingsworse itisputintoacate-
gory of “collateral damage’. A truly
depressingsight for lawyersisthe sight
of clientsattheend ofalong litigation
sifting through the remainsand wreck-
age oftheiremotional lives, salvaging
to find some things that corresponded
to a better reality. Worse yet is the
plightofthose whoare drawnintoand
affected by afightthey didn’tstartand
take nojoy in continuing—need I men-
tion howmuch childrenare harmedin
parental conflict,and how familiesare
riven apart for generationsinbusiness
family disputes.

A couple of more points of advan-
tage: One of the easiest thingstodois
to enforce a mediation agreement. It

has the status of a court decree or an
arbitral award by consent depending
on whether it is a court-mandated or
a privately conducted mediation.
Either way, the courts enforce them
without permitting objections to be
raised, save for force and fraud. All
the pettifogging objectionswhich dog
and delay execution proceedings in
civil litigation have no place here
simply because this is an agreement
reached by consent. Moreover, when
parties have entered intoanagreement
for mutual benefit, they go about
implementing, notchallengingit. It’sa
rare mediation agreement that needs
togoto courtforenforcement because
the otherside is notcomplying. Inmy
nearly 30 years of practice asa media-
tor | have yet to see an agreement |
mediated land up in court because a
party refused toimplement it.

It works. The success rates of
resolution of cases taken to mediation
isquite high; across the board jurisdic-
tions seem to achieve a minimum of
50%, some as high as percentages in
the 80s. When you give people the
opportunity to haul themselves out of
conflict they will do so, with some
help fromtheir mediator.

I ndia’s tryst with mediation is of
recent origin. As the problems of
adversarial litigation continued to
mount, itwas realized that the old ways
lead to the same old ends; therefore,
we had to devise and experiment with
new ways. Some of that thinking
motivated afew judgesand lawyersin
the early years of the 21st century to
look atmediationin India.

Enabling legislation had been
passedin 1996 inthe shape ofamend-
mentsto Section 89 of the Code of Civil
Procedure and a new Arbitration and
Conciliation Act. The formerenabled
judges in pending cases to refer the
case to mediation as one of the ways of
alternative dispute settlement, and a

decreeto give effecttothe agreement.
If none was reached, the case would
be heard by the court. The latter pro-
vided for virtually the same process
(here labelled as conciliation) to be
conducted privately (i.e. notthrougha
court); anagreement here would have
the status of an arbitral award by con-
sent and hence enforceable by court
without much difficulty. The statutory
umbrellawas thus created.

The country’s first court annexed
mediation centre was started on 9 April
2005 inthe Madras High Court (I had
the privilege of being its first operat-
ing head). Its modest beginning was
intwo rooms presciently located at the
entrance to the main High Court build-
ing. The initiative of having a media-
tion centre as an official part of the
courtwas that of Justice Markandeya
Katju, then Chief Justice at Madras.

Justice Katju allotted space,
staffand asupply of cases to mediate.
But funds he had none. The small
group of pro mediation lawyers did
the rest; brought in the funds and fur-
niture, and flew downasuperb trainer
from the US, Geetha Ravindra, head
ofthe Court’s Dispute Resolution Cen-
treinVirginia. Ahandpicked group of
lawyers, several not quite sure what
they were getting into, became the first
group of trainee mediators. That’s all
youreally need—abit of space, agood
trainer, some potential mediators. And
an ideawhose time had come.

Early successes included a
12-year pending company case bet-
ween the workers and creditor banks
of Standard Motors Ltd (makers of
the iconic Herald car) for a pay out of
Rs 50 crore being the sale proceeds of
the company inliquidation. Itresolved
in mediation in three months to the
satisfaction of both parties. This made
news for the quantum but even more
for the human element — 2196 work-
ers were finally getting their dues; in
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several cases the breadwinner had
passed onand itwas the wife and chil-
dren who came up to receive the che-
ques from Justice A.P. Shah, the then
Chief Justice of the court.

Shortly after, President Dr A.P.J.
Abdul Kalam visited the centre, want-
ing to see for himself the work dear to
his father, who was a mediator in their
village. His blessings and his message
took the movement to the national
level. A Mediation and Conciliation
Project Committee set up by the
Supreme Court of India helmed by
Justice S.B. Sinhaand later by Justices
R.V. Raveendran and Madan Lokur
made remarkable progress in estab-
lishing courtannexed centresindiffer-
entcourts, withthe help of the already
trained mediators.

Over the years there came to be
courtannexed mediation centresinthe
Supreme Court, all the High Courts
and considerable part of the lower
judiciary; thereare inthissystemafew
thousand mediators, who resolve afew
lakh cases every year with agood suc-
cessrate. The cases range from matri-
monial disputes to a wide swathe of
property, banking, civil, commercial,
corporate and consumer disputes.

Slowly, but surely, and somewhat
quietly, the ground beneath the litiga-
tion battlefields isundergoingaseismic
shiftand churn, asthe soil gets prepared
for different gardeners, seeds, farm-
ing methodsand produce. Whichthen
means that a large mass of cases can
get the attention they need from the
courts of law — criminal cases, writ
petitions filed against wrongful state
action, public interest litigation, and
otherswherethe court’sinterpretation
ordirectionisnecessary for resolution.
Today, these fight for space and atten-
tionwith property and corporate mat-
ters, and sadly, quite often lose out. But
itis only the courts which can handle
this other category of cases, and it is
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these cases which make up the social
andpolitical index.

If only we can shake up the
legal systemto move personal and civil
and commercial disputes to mediating
tables where they are better resolved
procedurally and substantively, and
keep the courts for enforcement of
rightsagainstthe state, expeditious dis-
posal of criminal cases, handling other
matters which need the direction of
court, we will be on ourway to having
aproper justice system.

Court annexed mediation is
firmly in the saddle now. The job on
hand now isto popularize and profes-
sionalize the use of mediation in the
private sphere, by which | mean out-
side the courts. Thereisno needto go
to a court to access mediation; one
ought to be able to start the process
and get a satisfactory solution which
isenforceable without resorting tothe
bruising strategies and pleadings of
the adversarial process.

For this to happen across the board
several things are needed. Mediators
insufficientnumberand of good qual-
ity —thiswill happenonceitisseenas
a professional avenue where compe-
tence iskey. Awareness inthe user pub-
licespecially inthe commercial sectors
of the potential and benefits of this
process — this will happen as success
stories do the rounds and they see
trusted names in the lists of mediators.
Buy-inby law firmsand lawyers—this
has started to happen, by seeing this
process as benefiting clients and also
having sufficientmonetary incentives
for the lawyers. Ease of enforcement
—this gets taken care of whenamedia-
tion settlement agreement becomes
the equivalent of adecree of a court.

Four factors in the recent past
herald the coming of mediation on to
the centre stage. | am tempted to call
these the “four beneficial horsemento
avertthe legal apocalypse’.

One—The Singapore Conventionon
Mediation. Officially the UN Conven-
tion on International Settlements
resulting frommediation, itprovides for
worldwide enforcement of a media-
tion agreement in any country which
is a signatory to the convention. This
removes the one stumbling block in
business minds when it came to using
mediation to settle trans-border dis-
putes with investors or business part-
ners — where and how will | enforce
it if the other side reneges? Now
enforcement is to be had for the ask-
ing — take the agreement to a court in
any country where the defendant car-
ries on business, and file it for execu-
tion. The defences are minimal, and
the other party cannot argue the mat-
ter on merits. Compare this with the
ever present headache in trying to
enforceanarbitral decree obtained by
contest or a litigative decree, where
execution is merely the beginning of
the second season of lengthy episodes.

Two — a recent amendment to
the Commercial Courts Act mandates
mediation prior to institution of liti-
gation where the value of the claim
exceeds three lakh rupees, which is
basically a catch-all. Right now there
is an easy opt-out whereby one can
avoid mediation if an urgent interim
orderissought, butitdoesn’ttake long
to plug that hole and provide that
mediation must be resorted to after
the interim petition is decided. This
amendment was framed in a bit of
hurry, perhaps, to getthatall important
favourablerating inthe World Bank’s
Ease of Doing Business ranking, with
the result that the mechanism devised
of putting the National Legal Services
Authority in charge was not fully
thoughtthrough.

However, this too can be easily
remedied by providing parties the
optionto choose their mediator, which
aspect is greatly conducive to the
success of the effort. And as a default,



the state, ideally through the court
annexed mediation centres, should
provide amediation service to parties
who are not able to find their own
mediator. Ifimplemented inasensible
way, thiswill divertalarge critical mass
of personal and civil litigation away
from courtrooms to mediation tables.

Three — India is on its way to creat-
ing a comprehensive mediation law.
The 1996 enactments suffered from
inconsistenciesand gaps, no blameto
the draftsmen because this was an
entirely unfamiliar field. Other laws
like the Industrial Disputes Act and
Family Courts Act make referencesto
mediation and conciliation, but the
whole picture now is one of bits and
pieces hardly forminganeatsystem.
Astand-alone unifyingand codi-
fying mediation law is necessary, and
it is heartening that both government
and court are alive to the need and
respondingtoit. Thisonewill coverthe
principles and practice of mediation,
provide for safeguards of confidenti-
alityand observance of ethics, bringin
aregulatory body, devise standards of
training and accreditation, create the
structure for courtannexed mediation,
provide for cross border mediation
andsoon. Whenset, itwill provide the
foundationand housing for full-fledged
and wide based practice of mediation.
Four —Covid-19. Disastrous in
many ways, it has given mediation
a boost. The pandemic points to the
urgent need to create and access alter-
native dispute resolution methods. It
shows us that we are far too relianton
the traditional court system, which
cannot take the shock and strain
being placed on it. What is key is that
mediation is essentially a process of
facilitative discussionunlike the essen-
tial court process of argumentative
debate; therefore the online facility
suitsthe former extremely well. Where
the mediation involved parties and

advisersfromdifferentcitiesand coun-
tries, getting convenient dates was a
mammoth task. Now one can sche-
dule sessions at short notice and have
on screen people from all over the
globe, with the need only to pay decent
regardtotime zones. Itisby nowclear
thatonlineisnotvirtual, itisaconcrete
realityand will continue asan integral
partof our working lives.

I now tell my mediator family —
Carpe Diem! One can see how far
along the path we have travelled but
westill have alongway to go. We must
allow and encourage mediation to
grow in different quarters. Matrimo-
nial, personal and commercial disputes
are the obvious starters, but the field
ismuch larger. Community mediation
isaspan fromdisputes between neigh-
boursto larger neighbourhood disputes
tozoningand siting issuesto commu-
nal conflict. Consumer, medico-legal,
building construction are other areas
well suited.

Peer mediation inculcating the idea
of both sides emerging winners from
conflictis key if we want to bequeath
a better world. Public disputes also
need mediation; when we have to
share scarce resources, we need to
foster understanding and commona-
lities, else we have to suffer political
divides for electoral advantage. At
one level we needtorealize that medi-
ated attempts will help us overcome
the broad-spectrum conflict tangles
we have got into with neighbouring
countries.

Atthe otherend of the spectrum
we can devise a truly going back to
roots mediation initiative. Our Pancha-
yats after all are the acknowledged
forerunners for mediation of a kind —
trusted elders sitting with the dispu-
tants and aiming for consensus (not
very confidential, however, and a bit
weak on party autonomy). If we build
good capacity at the panchayat and

gram nyayalaya level with proper
training, evaluation, review and sup-
ported by external expertinputwe can
tackle conflict at the incipient stage.
That can be linked up with the police
stationswherealot of civil dispute now
washes up eitherto getrejected or han-
dled ultra-forcefully. Instead it can
easily be diverted to mediation rooms.
Indeed, each locality should have a
space, call it Zone of Peace or what
you will, where disputants can gather
to have a conversation on the theme —
‘How can we make things better’?

Atastructural level of dispute reso-
lution, the role of the Bar is very impor-
tant. Lawyers were expected to resist
mediation fearing loss of income if
casesareresolved quickly and simply;
(ADR means Alarming Drop in Rev-
enue wasthe quip), butthey surpassed
themselves, have taken to media-
tionwholeheartedly in large numbers
across the country to form the back-
bone of the court annexed systems.
However, looking ahead, if we want
mediation to be widely and well estab-
lished, we mustensure thatits practice
isfinancially remunerative, andthat it
istreated asafull-fledged professional
activity. And also realize that media-
tion does well when it has lawyers
representing parties who are for the
process, and it helps when such law-
yersalso operate under a fee structure
which assures a good remuneration
for the efforts in securing a good set-
tlementforclients.

Andone lasttruly revolutionary
thought — our systems and styles of
governance have given us the admi-
nistrative service, the police service,
and the tax service, among others.
What if, in response to the all impor-
tant need to reduce conflict and
enhance harmony across the board,
India creates a National Mediation
Service. Will that notbefinally putting
some part of the Mahatmain action?
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Data and justice:
connecting the dots

NIYATI SINGH
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NOTHING hasemphasized the value
of data in recent times as much as the
Covid-19 pandemic. Data, bigorsmall,
is the principle means by which to
understandthe virus: compute the num-
bers of those infected, map patterns,
and predicthowitis likely to continue
to spread in the future. It shapes pub-
lic policy as much as it does private
response. Itisnoexaggerationthento
say accesstodataand itsimplications
can be the difference between living
and dying. From datawe gain notonly
an understanding of the public health
situation but also off-shoot socioeco-
nomic dimensions like how the pan-
demic heavily penalized the poor and
marginalized.

Publicly available official data
presents huge opportunities. Main-
tained throughtax payers’ money;, itis
key to identifying problems, setting
objectives, creating innovative solutions
and measuring outcomes. Nationally,

a number of surveys are undertaken
for public services; for instance, per-
ceptionstudies, or forthe evaluation of
outcomes. In health for instance, large
population-based surveys such as
the National Family Health Survey
(NFHS)andthe District Level House-
hold Survey (DLHS) aim to provide
high-quality data for development of
policy and planning, monitoring and
evaluation. Such surveys, among
others, have been usedto gather infor-
mation on aspects such as fertility,
mortality,and family planning.

Data for the justice system
ought to work in much the same way.
Yet, there are numerous drawbacks
with data collection methods across
the justice system.

Considerthe following: (i) As of
August 2020, there were 3.36 crore
cases pending across courts in India.
8 states have over 20% of their cases
pending for more than five years in



their subordinate courts; 37% of
West Bengal’s cases fall into this cat-
egory; (ii) Prisonsin 21 states/UTs are
beyond 100% occupancy, with Uttar
Pradesh’s prisons being overcrowded
by nearly 70% over its own sanctioned
limit; (iii) Across police, prisons, judi-
ciary and legal aid, there are high
vacancies in essential positions. On
average, 20% in police, 31% in pri-
sonsand 20-42% in the judiciary; and
(iv) Women are poorly represented in
policeand prisons. Theiroverall share
inthe workforce, across functionsand
hierarchies, ranges from 10% to 35%.

-l-he data above has been sourced
from disparate government agencies
and dashboards: reports published by
national data collectionagenciessuch
asthe Bureau for Police Researchand
Development (BPR&D), the National
Crime Records Bureau (NCRB); or
the National Judicial Data Grid
(NJDG): seen as the putative source
for real-time national data on pen-
dency and case disposals across
courts. Each data point has implica-
tions for other areas along the ribbon
of justice. Butinreal life each depart-
ment and indeed state has different
times for collecting and publishing
dataand different methods of record-
ing it. For the most part valuable
information inputs remain siloed in
individual departments. This makes
it hard to harmonise information in
service of holistic policy interventions.

Since independence, innumer-
able commissions and committees
have made recommendations to
improve the functioning of the justice
system. The 245th Law Commission
ReportonArrearsand Backlog: Creat-
ing Additional Judicial (wo)man-
power,! forinstance, called for ‘urgent
steps be taken to evolve uniform data
collectionand datamanagement meth-

1. http://lawcommissionofindia.nic.in/reports/
report245.pdf

ods’incourts. The NJDG, thoughreal-
time, is a repository of limited infor-
mation (relating only to pendency and
disposal across courts). lllustratively,
the Supreme Court’s own Annual
Reports have also been critiqued?
for data errors and inconsistencies
regarding the number of cases pend-
inganddisposed ofannually.

Recommendationsare also pro-
vided for by these bodies for each
sub-system individually. Inreality the
working of all are interlinked. Just as
efficient functioning inone may bolster
the other, the consequences of deficits
in one reverberate across the whole.
The constellation of available figures
achieves greater clarity and relevance
once brought together to present the
whole picture.

I n some ways the India Justice
Report 20193 sought to overcome this
deficit. Conceived asafirstofits kind
ranking of the capacity of the justice
system to deliver to mandate, it con-
solidates data, otherwise disparate and
siloed, to present a composite picture
of the state of justice delivery for
policymakers, dutyholders, civil soci-
ety and other stakeholders. Using only
government data, it measures quanti-
tatively the capacity of four “pillars’ —
police, prisons, legal aid and the judici-
ary — that support the architecture of
the justice system. These are filtered
against six main themes — budgets,
infrastructure, humanresources, work-
load, diversity, and ‘five-year trends’
— to assess where a state stands, not
simply vis-a-vis others, butagainstthe
standardsthey have setforthemselves.

Moreover, giventhatthe justice
sectorhasbeen largely inaccessible to
reformative efforts driven by the pub-

2. https://dakshindia.org/are-judicial-statis-
tics-just-another-sheet-of-paper-in-the-pile/
3. ‘India Justice Report: Ranking States on
Police, Judiciary, Prisonsand Legal Aid’, Tata
Trusts, New Delhi, India, 2019.

lic, unlike in the case of sectors such
as education or health, the ranking of
statesisaneffortaimed notonlyto pro-
pel states to improve themselves, but
serves as an important base docu-
ment: first, in providing a birds-eye
view of the system, policymakers are
encouraged to understand the corre-
lations between the different sub-
systems, and second in that the report
allows for a deep-dive into system-
specific data, to see where quick reme-
dies can be implemented.

Setside bysidethecollationrevealed
the extenttowhich each individual sub-
system is starved for budgets, human
resources and infrastructure. There
were, for instance, huge vacancies
across all four pillars and in each
state. On an average, the police have
a vacancy of 23% (January 2017),
prisons 33-38.5% (December 2016)
and the judiciary between 20%-40%
acrossthe High Courtsand lower judi-
ciary (2016-17). These have more or
less stagnated, mapped against the
most recent data. The figures insome
states are nothing less than alarming.
While in 2017, in Uttar Pradesh’s
police force, there was a shortfall of
63% among officers; in the Bihar and
Madhya Pradesh of January 2020, 1
outof 2 police officer postswas vacant.
The data threw up proof of the
distance between policy promises
and practices. For instance, against a
pledge to have 33% women, in its
police forces in 2017, in thirty states
and UTs, amongst officers, the share
of womenwas lessthan 10%. In 2020,
Tamil Nadu had increased this to
25% from 9%, with Himachal follow-
ingat20%. Interestingly, if recruitment
rates remain the same as they did in
2017, data demonstrates that Maha-
rashtra would take 14 years to reach
33%womenin police while states like
Madhya Pradesh and Chhattisgarh
wouldtake over 200 years.
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This throws up massive gaps
in equal access to justice services,
otherwise not evident. Mapped in
terms of police stations, the data dem-
onstratesthatrural India faces greater
hurdles in reaching institutions of
justice delivery than urban India.
Many rural police stations in Bihar
and Maharashtra for instance served
populations three times larger than
their urban counterparts; while ser-
ving areas roughly 10 times bigger.
Conversely, in terms of average area
coverage, rural police stations in
Mizoram (about 854 sq km), service
areas twice as large as some of the
largest states such as Madhya Pra-
desh (nearly 641 sg km). There may
indeed be reasons for such arrange-
ments but highlighting such dispari-
ties invites a re-examination to see if
traditional logic still holds againstthe
right of every citizen to have equal
accesstothe institutions of justice.

-l-he report also unpacks persistent
problemsthaterode the capacity ofthe
systemtodeliver. Each subsystem for
instance complains of being starved of
funds. Financial inadequacy hasadirect
correlation to capacity enhancement
and the maintenance of core compe-
tencies of the formal justice system.
For instance, on average, no state or
UT apart from Delhi spent even 1%
of its budget on the judiciary. Nation-
ally, India spends 0.08 %.* In human
resources, inadequate budgets imply
increasing vacancies in future. In
2016-2017, 42% of judge posts in the
High Courts were vacant, while in
subordinate courts the vacancy was
at 23%.

This problem of fund inade-
quacy exists along with an under
utilization of funds. For instance, mod-
ernization grants fromthe Ministry of
4. http://www.cbgaindia.org/wp-content/

uploads/2019/01/Memorandum-on-Budget-
ing-for-Judiciary-in-India.pdf
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Home Affairs to states can only be
used forinfrastructure, capacity build-
ing, repair and maintenance, among
others, and cannot be used for resolv-
ing much-needed manpower require-
ments. In 2016-17, only three states
were able to utilize even 80% of their
modernization fund. So, whilethereis
money in factavailable, the system is
unable to plan, monitor budgets to
overcome historic human resource
shortages. Thissuggeststhat the need
to streamline the processes by which
fundsare allocated, synchronise their
disbursementto the capacity to absorb
andhire.

-l-he use of collated and disaggregated
brought side by side therefore allows
for identification of specific deficits
which, if repaired, could remove bot-
tlenecksto efficient functioning. Data,
therefore, becomes a force multiplier
to promote evidence-based policies
which benefittheir targetaudience.
All too often the possibility of
rational planningisnegatively impacted
by irregular or delayed data collection
and publication that does not align
with fiscal, recruitment and planning
cycles. States reporting on one the-
matic, say policing, also use different
formats to gather the same informa-
tion or collect it without reference to
other sub-systems so they can’t be
usefully analysed to understand their
knock-oneffects on other subsystems.
Both data collection agencies —
the BPRD and the NCRB also often
change the categories of datacollected
fromyear to year. For instance, while
in 2017 the BPRD collected disaggre-
gated data of women in civil and
district armed reserve police, the fol-
lowing 2018 data consolidated all
women personnel in one block cate-
gory for districtarmed reserve police
before disaggregating itonce more for
the most recentreport. Similarly, prior
to 2016, the NCRBs Crime in India,

listed numerous categories of human
rights violations by personnel and the
stages at which they were: from how
many complaints were received and
registered, to the number of police
persons charge sheeted, the depart-
mental proceedings initiated, person-
nelarrested, sent up fortrial, convicted
and acquitted. Subsequent reports
now only make mention of judicial
action; all unhelpful in mapping pat-
terns of abuse.

Atthe sametime, the continuous
datafication of society — the genera-
tion, collection, analysis and use of
data—is the product of myriad actors
and interests in society that shape
how it is used and what needs to be
datafied. This information becomes
an extremely powerful tool in the
hands of various stakeholders. It con-
tains within it a broad spectrum of
pointsaboutwhole populations. While
these can be studied to derive crucial
findingsthatare socially meaningful,
oftenthisinformation isselectively put
out/withheld, affecting the rights and
remedies of individuals.

-l-ake the collection of data on mino-
rity communities in the police. Data
was collected and over fifteen years,
from 1999-2013 it showed Muslim
representation in the police remained
consistently low, at 3-4% (including
Jammu and Kashmir pushes it up to
8%), as against the 14.2% population
thatis Muslim. Inexplicably however,
since 2013, the NCRB has ceased its
reporting of the level of Muslim repre-
sentationinthe police. Since last year,
the NCRB has also withheld data it
had otherwise collected under the
sub-heads mob lynching, murder by
influential people and killing ordered
by khap panchayats on grounds that it
was ‘unreliable’.®

5. https://indianexpress.com/article/india/
mha-on-ncrb-report-data-on-25-categories-
withheld-as-it-was-unreliable-6082930/



Enhanced efforts for capacity-
building of stakeholders would enable
them to use data effectively. This
would also allow for increased civic
engagementand participation, promot-
ing transparency and accountability
within systems. Linked to this is the
need to ensure that concerned parties
can access data effectively. This
requiresgovernments proactively dis-
close information (as provided for
in Section 1V of the RTI Act, 2005),
allowing for data to be accessed
easily and within a reasonable time
period, from anywhere inthe country.
Improvements in transparency within
the justice system can be enabled
through the regular publication of
verified and accurate data. Ensuring
compliance with Section 4 of the
Rightto InformationAct, 2005 with its
obligations of proactive disclosure
wouldgoalongway inachieving this.

Supplementing this, state govern-
ments should also ensure the undertak-
ing of periodic empirical research, to
study different facets of the justice
system. For instance, institutions of
police oversight remain complied
withonly on paper; prisonand judicial
mechanismsremain hidden from pub-
licknowledge while legal aid onesare
stillinanascentstage. Itisonly ensur-
ing compliance with such practices
that can help rekindle trust in the sys-
temandwould help foster a culture of
transparency and accountability.
Fulsome datacanat besttell half
a story and sometimes a misleading
one. Recently, in order to deflect
growing scrutiny on the safety of
women in Uttar Pradesh, a narrative
has emerged that Rajasthan is the
worst-performing state when itcomes
to crimes against women — with the
total rape cases registered amounting
to 5,997 cases, followed by Uttar
Pradesh with 3,065 cases. Drawing
simplistic conclusions purely based on

case numbers may be misleading, as
there are anumber of factors that play
a deciding role — such as the willing-
ness of authorities to take note of the
crime and register a case; where
higher numbers may point either to
fewer barrierstoreporting, agenuinely
high incidence or both.

R eliable policy making and res-
ponse to ills that beset the justice sys-
tem requires data to be augmented by
research into the cultures within the
systems, its real life responses to the
public and the perceptions and expe-
rience of the public. Kerala for ins-
tance, scored inthe bottom percentile
for the police ranking in the India
Justice Report 2019, owing largely to
vacanciesatthe officer level and share
ofwomen inthe police. These figures,
however, are unable to offer an accu-
rate picture of the performance and
perception of policing within the
state. Whilefilling vacancies, as Uttar
Pradesh hasdoneforitspolicein2019-
2020, would objectively increase its
score and ranking in the report, one
cannot say — particularly in light of
recent events —that the latter’s police
is better than Kerala’s.

The perception survey in the
Status of Policing in India (2018)
report illustrated that Kerala per-
formed well on parameters such as
positive police contact, satisfaction
with the police and police autonomy.
A combination of data and statistics
combined with audits of how satisfied
usersare would be the answer to truly
gauging justice delivery.

Data is the new oil. However,
likeall resourcesitneedsto be used for
the benefit of all and not for the accre-
tion of power in the hands of the few.
Afterall, itisapowerful tool toensure
that access to and delivery of justice
gets actualized and doesn’t simply
remain etched in paper as the first
promise made in our Constitution.
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Justice and the future of
technology regulation

DIVIJ JOSHI
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ON 4 August 4 2019, all telecommu-
nications and internet services were
suspended in Jammu and Kashmir,
which would become the longest
communications siege effected by the
Government of India on its citizens.
The orders were not made public,
were passed without public delibera-
tion, and provided no mechanism of
redress. January 10, 2020, 159 days
after the shutdowns, the Supreme
Court of India reviewed the Internet
suspension orders and found them
legally infirm. Despite this, secretive
and unaccountable internet shutdowns
in Kashmir have continued, inviolation
of the Supreme Court order, without
parliamentary or judicial oversight,and
inbrazen defiance of the rule of law.
Thisstory encapsulatesabroader
trend in technology regulation in
India—anareaincreasingly driven by
boundless executive discretion and
decision-making. Thisdiscretion has
been buoyed by the failure of demo-
cratic and constitutional institutions
— courts and the legislatures — to
effectively contend with the dynamics
of emerging technologies and their
impact on legal and constitutional

rights. This article explores how this
cametobe, itsimplications for demo-
cratic and constitutional values, and
how we may re-centre justice intech-
nology regulation.

The Constitution of India
attempts to ensure the delicate act of
checks and balances on state power
by providing for the separation of
powers between various organs of
government. Subjectto narrow excep-
tions, the power to make laws is vested
within Parliament and state legisla-
tures, the power to apply and enforce
legislative policy is vested with the
executive and the bureaucracy, and the
power of judicial reviewand oversight
of legislative and executive action lies
with the judiciary. The modern history
of developments in the regulation of
technologies, however, have seenboth
the legislature and judiciary abdicate
their respective functionas checkson
unbridled executive power.

Take the example of the Infor-
mation Technology Act, which pro-
vides the central government wide
powers to regulate the internet and
related technologies. The IT Act
exemplifies the abdication of crucial



lawmaking functionsto the executive.
The legislation provides wide defer-
ence to the central government to
establishnorms of technology regula-
tion—ranging from data protection to
online speech and the conduct of
social media platforms. This wide
delegated power has recently been
wielded for the censorship of hundreds
of mobile phone apps by the central
government; or the recent proposal by
the Ministry of Information Techno-
logy to require all social media plat-
forms to use algorithmic systems to
censor any contentdeemed ‘unlawful’.

-l-his unfettered executive fiat over
matters of technology regulation has
extended over other crucial domains,
exemplified particularly by the use of
technology by government agencies.
For example, matters crucial to the
policy and schema of the Aadhaar
project —from determining the scope
of the use of digital identification,
to data protection norms, to the very
architecture and technical design of
the project — have been delegated to
rules and regulations made by the
executive.! Similarly, technologies like
biometricidentificationand predictive
policing have proliferated in policing
agencies, inthe absence of clear legal
norms of criminal procedure through
which they may be assessed.

Several of India’s large techno-
logy projects have beenimplemented
without individual and social legal
protections which are fundamental to
realizing justice inthe use ofinforma-
tionaboutcitizens. Between2009and
2016 Government of India’s Aadhaar
digital identification project existed
without any legislative sanction. The
Aarogya Setu mobile application has
been developed and deployed perva-
sively, withoutany anchoring legisla-

1. https://caravanmagazine.in/vantage/
aadhaar-bill-another-legistlation-leaves-
power-centre

tion, relying instead onthe broad power
ofthe National Disaster Management
Act, 2005.

The development and deploy-
ment of both Aadhaar and Aarogya
Setu had serious consequences for
constitutional rights. Thereare demon-
strable concerns about informational
privacy and misuse of intimate per-
sonal data, as well as about punitive
action and exclusion resulting from
the legal mandates for use of the tech-
nology, including preventing accessto
welfare and government services on
whichmillionsare dependent. Inspite
of this, their governance isunbound by
legislatively determined rulesor policy.

-l-hejudiciary hasalsofailedtoactas
a check on executive discretion, by
failing to apply constitutional frame-
works to emerging socio-technical
issues and failing to interrogate the
claimsabouttechnology forwarded by
the government. The Supreme Court’s
judgement deliberating upon the
Aadhaar project followed upon the
heels of a landmark 9-judge decision
in KS Puttaswamy v Union of India,
which had affirmed the fundamental
rightto privacy, particularly inthe con-
text of emerging information techno-
logies and biometric technologies.?
However, whenthe courthad the oppor-
tunity to apply this precedent to the
Aadhaar project, itdid not interrogate
the government’s claims about the
technical architecture of Aadhaar, par-
ticularly inrelation to the claims about
the failure rate of biometric identifica-
tion, aswell asits claims of appropriate
data protection mechanisms.®

The court’s inaction in the case
of Kashmir’sinternet shutdowns pro-
vides anotherexample of judicial eva-
sion. In Anuradha Bhasin v Union of

2. Justice K.S. Puttaswamy v. Union of
India, (2017) 10SCC 1.

3. Justice K.S. Puttaswamy v. Union of
India, (2019) 1SCC1.

India,* mentioned above, as well as
Foundation for Media Profession-
als v UT of J&K, the court had the
opportunity to consider the arbitrary
manner in which internet communi-
cations were shut off on executive
whim (notably, through executive
rules made under the Telegraph Act
0f1885). Evenwhile itrecognizedthat
the internet shutdowns were unlawful,
and did not even abide by the execu-
tive’s own rules under the Telegraph
Act, 1885, the courtrefused to hold the
executive to account for its illegality,
and delegated eventhe act of oversight
andreviewtothe executive itself.
Deficits in both legislature and
courts are interlinked. In the absence
of clear legislative standards against
which to substantively evaluate the
impact of emerging technologies, the
courtbowsuncritically to scientific or
technical evidence forwarded by the
executive in determining matters of
technology regulation, asisevidentin
claims about the infallible nature of
biometricidentificationinthe Aadhaar
case; or the claims about how online
media influences extremism and vio-
lentmobilizationin Kashmir.

Digital technologies and systems
builton *‘data” and computational analy-
sisare increasingly becoming embed-
ded within every facet of public life.
Crucial domains of civic life, such as
the criminal justice system, are increa-
singly adopting emerging technologies
like ‘data-driven’ predictive policing, or
mass surveillance technologies like
facial recognition, without acknow-
ledging howtheyaretransforming,and
in some cases, debilitating long held
norms like presumptions ofinnocence,
orfairnessandequality, whichareatthe
heartof criminal procedure.

4. Anuradha Bhasin v. Union of India, 2020
SCCOnLineSC25.

5.W.P. (D) 10817 of 2020, Supreme Court of
India.
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The use and regulation of these
technologies have consequenceswhich
gotothevery heartof democratic ide-
alsand constitutional rights. Withouta
course correction, these ideals and
rights could easily be forsaken. These
technologies have material effectson
democratic participation — for exam-
ple, throughenabling or disabling free-
dom of expressionand communication
inan increasingly online society; and
canfundamentally alter the relationship
between the citizen and the state — for
example, how Aadhaar determines
whoiscapable of holding and exercis-
ing rightsto governmentwelfare.

\Asions of social justice have always
co-evolved with technological deve-
lopments, and require us to re-evaluate
and reshape claims to individual and
collective rights and interests. These
claimsare expectedto be clarifiedand
upheld by institutions like the legisla-
tureand courts, through the legislative
commitment to democratic account-
ability, and the judicial commitmentto
constitutional justice. Intheir absence,
however, technocratic and bureau-
cratic values of technological regula-
tion have taken hold. These prioritize
claimstoefficiency overclaimsof jus-
tice. They castemerging technologies
as legitimate and unbounded instru-
ments for furthering state power and
managing populations. Thisdeference
to the executive over claims of scien-
tific and technological knowledge
has to be seen in light of the political
economy of emerging information
technologies and the re-making of
regulationtoachieve goalsandvalues
identified by the “free market’, which
relegates claims which lie outside the
paradigm of the marketto the domain
of the non-expert and non-technical,
liable to be castaside.®

What, then, can an agenda for
social justice for the future of techno-
logy, foregrounded indemocraticand
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constitutional ideals look like? How
can and should the law evaluate and
respondto claims of justice in how the
state regulates emerging technolo-
gies? | offer two approaches towards
reorienting regulation towards social
justice.

Fi rst, the use and regulation of tech-
nology must be critically assessed on
the touchstone of its impact on cons-
titutional rights and freedoms. Tech-
nology regulation must adopt a
rights-based approach, as opposed
to an approach which unilaterally
assumes control over thisdomain. Sub-
stantive rightsininformationtechno-
logy can manifest through different
legal instruments, and should approach
information technologies both asena-
bling individual rights like privacy and
freedom of speech and expression,
and also foster their status as socially
valuable public goods —encouraging
fairness and equity in their develop-
mentand use. There isimportant prec-
edence which adopts this approach —
for example, in the Supreme Court’s
recognition ofthe righttoinformational
privacy in Puttaswamy |, or the Kerala
High Court’s pronouncement on the
right to internet access in Faheema
Sharin v State of Kerala.’

Second, the concept of due
process must be reinvigorated as a
touchstone onwhich to judge matters
oftechnology regulation. The Consti-
tution already recognizes that fair
hearings to affected individuals or
populationsare instrumental toachiev-
ing what has been termed “natural jus-
tice’, for example, by providing for

6. Linnet Taylor, ‘What is Data Justice’, Big
Data & Society 4(2), available at https://
journals.sagepub.com/doi/10.1177/
2053951717736335.

7. Kerala High Court Declares ‘Right to
Access Internet’ as a Fundamental Right’,
SFLC, availableathttps://sflc.in/kerala-high-
court-declares-right-access-internet-funda-
mental-right.

clear notice to affected persons, pro-
vidingjustifications for specific regu-
latory decisionsand allowing themto
be challenged through a fair hearing.
A due process standard incor-
porates justice through evaluating
the fairness of the procedure used to
achieve a particular result, without
necessarily adjudicating on the merits
of theresultitself. Administrative pro-
cesses which target specific entities
or individuals are generally held to
thisstandard, butclaimsto procedural
justice can be invoked across the
administrative process—fromseeking
input from affected populationsas part
of rule-making processes, to conduct-
ing post-facto impact assessments.

Further, by establishing standards
for providing notice and hearing of
affected individualsand groups, adue
process standard requirestechnology
regulation to specifically consider
incorporate evidentiary claims of indi-
vidualsand populationswhich may be
affected by the use and regulation of
technology. Procedural fairness can
also be invoked within government
procurement processes fortechnology
systems and project, to allow public
oversightand interrogation of the tech-
nologies deployed by publicagencies.
Evolutionsand transformations
in technology materially impact the
exercise of legal rights and freedoms
and also change the frameworks by
which we evaluate just processes and
outcomes, which requires democratic
participationand isrooted in constitu-
tional values. We must constantly
reconfigure our expectations from
science and technology, measure and
balance conflicting conceptions of
whatjustice entailsinthisdomain, and
critically engage with technologies not
onlyasmattersoftechnical ‘expertise’,
butequally associal and political cons-
tructions where democratic and cons-
titutional engagementis necessary.



WE need another imaginationaround
technology.

In the closing years of the last
century, a problem presented itself to
programmers which, if their panic
proved justified, would have paralysed
computer systems around the world.
It was given the grand appellation of
‘Millennium Bug’ or, more modestly,
the “Y2K bug’.

Computer programmers bet-
ween the 1960s and 1980s had con-
tracted the depiction of the year in
the date onthe computertoits lasttwo
digits: 1970 was 70, 1979 was 79. As
the yearsapproached 2000AD, uncer-
tainty erupted in the community of
programmers that the missing num-
bersdenoting the century may turnthe
clockback by nearly 100 years. Banks,
forinstance, had widely adopted com-
puterization and interest rates were
calculated on a daily basis. If the bug
were to hitthe systems, “instead of the
interest rate for one day, the compu-
terwould calculate the rate of interest
for minus almost 100 years!**

The US, UK andAustralia, which
were among the countries where com-
puterization had happened on scale,

* Acknowledgment: John Simte for verifying
and inserting the sources.

** All sites visited on 12 November 2020.

1. “Y2K Bug: The Y2K Bug Was a Computer
Flaw, or Bug, That May Have Caused Prob-
lems When Dealing With Dates Beyond
December 31, 1999°, National Geographic,
available at https://www.nationalgeographic.
org/encyclopedia/Y2K-bug/ (21 January
2011).

The future of technology

USHA RAMANATHAN

spentmillionsontreatingthe Y2K bug,
and a fair share of this went towards
making India’stechnology companies,
and their promoters, wealthy. In 1998,
40% of the nearly $ 2 billion revenue
of Indian software companies ‘came
from Y2K contracts.’?

As it came to pass, when the
calendar crossed the dreaded date
nothing dramatic occurred, and coun-
tries that had done little to nothing to
prepare for the feared cataclysm had
no more technological problemsthan
those that had not. And, ‘due tothe lack
of results, many people dismissed the
Y2K as a hoax or end-of-the-world
cult.”

Then it was the turn of the
dot.com bubble; it burst some time in
2001. Dot.com companies, by defini-
tion, do most of their business on the
internet. Inthe decade of the dot.com,
they ‘vowed to “change the world”,
had crazy high valuations and were
wildly unprofitable.”* Thisis whence
the language of ‘ubiquity’ and of “killer-
apps’ found their everydayness. The
over-ambitionand underperformance
of the dot.com companies saw it peak
in the market in 2000 and bottom out

2. ‘India Leading Y2K Charge’, CNN Money,
available at https://money.cnn.com/1999/03/
17/technology/y2k_pkg/ (17 March 1999).

3. Supranote 1.

4.Brian McCullough, ARevealing Look atthe
Dot-Com Bubble of 2000 — and how it shapes
our lives today, TED, available at https://
ideas.ted.com/an-eye-opening-look-at-the-
dot-com-bubble-0f-2000-and-how-it-shapes-
our-lives-today/ (4 December 2018).
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in October 2002. That left the techno-
logical surgeinthe lurch.®

-l-he industry was stumbling around,
seekingaperchfromwhichtoperform
when in March 2002, the European
Union heads of state meeting in
Lisbon discussed how they could put
to use the power of information tech-
nology. At Lisbon, Heather Brooke
writes, ‘there was widespread agree-
ment that the struggling IT industry
which had suffered the dot.com bust
would be subsidized by states keen to
expand their power. Each EU country
wasto developits service delivery by
electronic means or ‘e-government’;
the stated aim—to offer citizens faster,
more efficient services by also stimu-
lating the IT market.”®

The next few years, e-govern-
ance seemed to have taken over the
imagination of governments around
theworld. By 2010, the UN was rating
countriesontheir ‘progressine-govern-
ment development.’” It is important
not to forget that e-governance was
launched as a way to help the tech
industries find business, and for gov-
ernments to find ways to expand their
power over the people.

In India, the National Know-
ledge Commission set up a special
groupwith Nandan Nilekaniaschair ‘to
study e-governance.’® ‘Mission-mode’

projects were mooted to re-engineer

5.1d.

6. Heather Brooke, The Silent State: Secrets,
Surveillance and the Myth of British Demo-
cracy, 2010, p. 27.

7. United Nations E-Government Survey,
2010: Leveraging e-Governmentata Time of
Financialand Economic Crisis. United Nations
Department of Economic and Social Affairs,
available at https://publicadministration.un.
org/egovkb/portals/egovkb/documents/un/
2010-survey/complete-survey.pdf (2010).

8. Report to the Nation 2007, National
Knowledge Commission, Government of
India, available at https://epsiindia.org/wp-
content/uploads/2019/02/Knowledge-Com-
mission-Report-20071.pdf (2007).
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the government processes around the
‘e’ in e-governance. The UID was a
Mission Mode project.

The UID saga is now widely
known. Thatthe project began withno
feasibility study, no lawand no privacy
protection. Thatit moved swiftly from
anidentity, toan identification, project.
Thatitinverted the meaning of volun-
tary, making voluntary mandatory.
That its ambition was to make the
number unique, ubiquitousand univer-
sal. That the Parliamentary Standing
Committee rejected not just the 2010
Bill® but also the project, and asked
that both be taken back to the draw-
ing board; and that the government
decidedtojustcarry onwithouta law.

That, many years later, when in
2016 the Aadhaar Actwas passed into
law inParliament, itwas introduced as
aMoney Bill, which the majority inthe
Supreme Court had to work through
contortionstojustify. Thatthe use ofthe
UID database by private companies
wasstruck down by the Supreme Court,
only to be brought back first by Ordi-
nance —ause of extraordinary execu-
tive power. That the Data Protection
Billremains pending. And more, much
more, speaking to the deeply problem-
atic nature of this project.

There are so many questions
that this project has raised which
remain unanswered. Biometrics, and
the rolling out of untested technology
overanentire populationissuchaone.

Biometrics: thisisthestrangetaleas
presented in the project’s documents
— paraphrasing could incur disbelief,
if this indeed could truly be what the
documents said — so here are some

9. The National Identification Authority of
India Bill, 2010, Standing Committee on
Finance (2011-12), 42nd Report, Fifteenth
Lok Sabha, Ministry of Planning, Lok Sabha
Secretariat (December 2011) available at
https://uidai.gov.in/images/report_of_the_
departmental_standing_committee_on_
finance_on_the_bill_13012017.pdf

excerpts. Ina“‘Notice inviting applica-
tions for hiring of biometrics consult-
ant’ inJanuary-February 2010:

‘For the western world, NIST
(National Institute of Standards and
Technology) for instance has invested
tens of man-years of work to come
up with recommendations for bio-
metric captureprocess. ... WhileNIST
documents the fact that the accuracy
of biometric matching is extremely
dependentondemographicsand envi-
ronmental conditions, there is a lack
of a sound study that documents the
accuracy achievable on Indian demo-
graphics (i.e., larger percentage of
rural population)andin Indianenviron-
mental conditions (i.e., extremely hot
and humid climatesand facilitieswith-
outair-conditioning). Infact, we could
not find any credible study assessing
the achievable accuracy in any of the
developing countries.”*

That was the state of knowledge
(sic) in the months before enrolment
began. A Proof of Concept (PoC)
study of biometric enrolment was
done between March and June 2010.
Inexplaining the demographicitchose
totestthetechnology, the UIDAI said:
‘The goal of the PoC was to collect
data representative of India and not
necessarily to find difficult-to-use bio-
metrics. Therefore, extremely remote
rural areas, often with populations
specializing in certain types of work
(tea plantation workers, areca nut
growers, etc.) were not chosen. This
ensured that degradation of biometrics
characteristic of such narrow groups
was not over represented in the sam-

ple datacollected.’*

10. Notice Inviting Applications for Hiring
of Biometrics Consultant, Unique Identifica-
tion Authority of India, Planning Commis-
sion, Government of India, available at
https://docplayer.net/18863674-Notice-
inviting-applications-for-hiring-of-biomet-
rics-consultant-a-11016-07-10-uidai.html
(2010).



Problems encountered in the
process of enrolment were mentioned
inpassing, for instance:
‘Inconjunction withthe age and occu-
pation captured in the demographic
screen, we were also able to analyse
the average capture time and average
number of capture attempts by age and
by occupation. This was important
since there are several occupations
where repeated rubbing and scratch-
ing of fingers result in worn out fin-
gerprints.’

-l-he enrolment on the UIDAI data-
base, and the harvesting of biometrics
began on 29 September 2010. In
November 2011, inaninterview with
Frontline, Ram Sewak Sharma, the
Mission Director of UIDAI made an
extraordinary admission:
‘Capturing fingerprints, especially of
manual labourers, isa challenge. The
quality of fingerprintsis bad because of
the rough exterior of fingers caused by
hard work and this poses a challenge
for later authentication. Issuing a
unique identity with iris scans to help
de-duplication will not be a major
problem. But authentication will be
because fingerprint is the basic mode
of authentication.’*?

It was March 2012 before a
PoC of fingerprintauthentication was
made public. Itsfindings:
‘Every resident seemsto have certain
fingers that give better authentication
results... Therefore, ...toolsand pro-
cesses may be required to help resi-
dentsidentify these fingers.’
‘Multiple attempts of same finger fur-
ther improve the chances of success-
ful authentication.’
‘Mechanisms may be required for
capturing moredistinctfingersifaresi-

11. Ibid.

12. G. Srinivasan, ‘The Aim is Inclusion’,
interview with Ram Sewak Sharma, DG
and Mission Director, UIDAI, Frontline,
2 December 2011.

dent is not able to authenticate with a
singlefinger.’

‘Effect of resident age on authentica-
tion accuracy: Residents in 15-60
years group showed the best authen-
tication accuracy.’*3

And more in this vein, which
explains the ‘recommendation’: “Iris
authentication helps provide analter-
native biometricauthentication mecha-
nism for those residents who cannot
be authenticated using fingerprints.
Further studies need to be undertaken
inthisregard.’

So, it was known that finger-
prints were unreliable; and iris still
needed to be studied. Yet, itwasrolled
out, and the distribution of rations, mid-
day meals, social security pensionand
payments through banking corre-
spondents builtfingerprintauthentica-
tionintothe system.

The Iris Authentication Accuracy
PoC was dated 14 September 2012, a
mere three months and some before
UID was made mandatory for a tor-
rent of purposes, fromthe distribution
of rations in PDS to cooking gas to
everything done throughthe Revenue
Department in Delhi, for instance,
including the registration of marriage.
The report started with an extraordi-
nary claim:

‘Iris as abiometric modality’, it read,
‘promises certain unique characteris-
tics in Indian environment. Iris tech-
nology literature lists several benefits.’
Itthen goes onto list them, beginning
with thisstrange declaration: “Theiris
does not get worn out with age, or
with use. In addition, iris authentica-
tionis notimpacted by changesinthe

13. Role of Biometric Technology in Aadhaar
Authentication, IrisAuthentication Accuracy-
PoC Report, Unique Identification Authority
of India, Planning Commission, Government
of India, available at https://www.yumpu.
com/en/document/read/3558488/iris-authenti-
cation-accuracy-aeur-poc-report-uidai
(14 September 2012).

weather.” This didn’t stand to reason
—thatthere was any part of the human
body that did notage. And, contempo-
raneously, aresearch study published
adverted to the “assumption’ that the
‘appearance of the iris is stable
throughoutaperson’s lifetime”having
been ‘accepted by the research com-
munity since the beginning of iris
biometric research.’” Basically, it
hadn’tbeen investigated. The study**
did find, though, that ‘template aging’
(which is what they were studying)
certainly occurred. This, they sug-
gested, could be remedied by re-enroll-
ingtheirisbiometricatsetintervals.

| n August 2015, the UIDAI added a
segment to its project description:
UBCC and Research, UBCC the
acronym for UIDAI Biometric Cen-
tre of Competence. ‘Nature and diver-
sity of India’sworking population adds
another challengetoachievingunique-
ness through biometric features’, the
documentread. ‘Like othertechnology
fieldssuchastelecommunications, we
donothave experience like developed
countries to leverage for designing
UIDAI’s biometric systems.’

The “Mission’ was, therefore, ‘to
design biometrics system thatenabled
India to achieve uniqueness in the
national registry. The endeavour of
designing suchasystem isanongoing
guest to innovate biometrics techno-
logy appropriate for the Indian condi-
tions.” Six years after the project was
launched, five years after enrolment
had begun, close to three years after
biometric authentication had been
made mandatory for a range of ser-
vicesonwhichthecitizenryrelied, the
UIDAI was saying that they were
still reeling around in the realm of the
unknown inbiometrics.

14. Samuel P. Fenker and Kevin Bowyer,
‘Experimental Evidence of Template Aging in
Iris Biometrics’, 2011, at https://www3.nd.
edu/~kwb/Fenker_Bowyer WACV_2011.pdf
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In 2016, Ram Sewak Sharma,

wrote ablog aboutthe adoption of iris
when the Biometric Standards Com-
mittee, in December 2009, said that
fingerprints would fall short forenrol-
ment. (Atthat point, they were not yet
worrying themselves with authentica-
tion.) He wrote with charming candour
that “The (Biometrics Standards)
Committee was not ready to recom-
mendinclusion ofiris.” And proceeded
tomake thisadmission:
“Yes, it is a fact that when the project
was started, UIDAI had no data to
prove that biometrics will be able to
bringabout desiredaccuracy ortodis-
prove other contentions relating to
large percentage of failure to enrol,
inaccuracies in authentication etc...
Obviously, there was no data relating
to authentication... One was notsure
whether any system will be able to
function and produce results when
the datasize becamevery large... The
guestionwas: should UIDAI go ahead
and do the project on the basis of
‘untested’ technology at this scale?
...it is similar to a Moon shot.*®
Nobody has done it before and yet you
do it because nobody will ever do it
beforeyou. ...itshouldberealized that
de-duplicationalgorithmshave never
beentested and scaled up to such num-
bers which will eventually happen in
this case.’*6

Some years later, whenfingerprints
begantofailinthe PDSwhichiswhere

itwas deployed, ‘aadhaar deaths’ had

15. See, Natalie Grover, ‘Operation Moon-
shot “Llike Building Channel Tunnel With-
out Civil Engineers”,” The Guardian, 16
November 2020 at https://www.theguardian.
com/world/2020/nov/16/operation-moon-
shot-like-building-channel-tunnel-without-
civil-engineers-covid-testing. For what had to
precede theactually moon landing, though, see
Charles Fishman (2019), ‘One Giant Leap:
The Impossible Mission that Flew us to the
Moon’ or Andrew Chaikin (1994), ‘A Man
on the Moon: The Voyages of the Apollo
Astronauts’.
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happened, been reported to the court
andelided over, a ‘Compendium’was
issued by the UIDAI relating to bio-
metrics. Afew illustrative excerpts:
‘Itisexpected thata small percentage
ofaadhaar holders (forgive themtheir
euphemisms) will not be able to do
biometric authentication ...if finger-
print is not working at all even after
multi-finger authentication, thenalter-
nate (sic) such as irisor OTP must be
provided... If the schemes is family
based (like PDS system), anyone inthe
family must be able to authenticate to
avail the benefit. Thisensuresthateven
if one person is unable to do any fin-
gerprintauthentication, someoneelse
inthe family isable to authenticate. If
none of the above is working (multi-
finger, iris, anyone in the family etc.)
the agency must allow alternate (sic)
exception handling schemes using
card or PIN or other means ...In case
biometric authentication through
fingerprintsor iris scan or face authen-
tication is not successful, wherever
feasible and admissible authentica-
tion by aadhaar OTP or time-based
OTPwith limited time validity ...shall
be offered.”*’

And so on, and on, and on. This
explains why, by 2019 when talk of
One Nation One Ration began to be
heard, itwas being said:

‘Under the system, consumers are
requiredto undergo biometric (finger-
printetc.) authentication’, but ‘reports/
feedback’ say that “failure of authen-
tication in case of old-aged persons/
hard-working labourers was causing
difficulties in collecting rations in

16. Ram Sewak Sharma, ‘UIDAI’s Public
Policy Innovations’, 6 September 2016, at
https://www.nipfp.org.in/media/medialibrary/
2016/09/WP_2016_176.pdf

17. Compendium of Regulations, Circulars &
Guidelines, Unique ldentification Authority
of India, Government of India, pg. 67 avail-
able at https://uidai.gov.in/images/resource/
Compendium_30042019.pdf (2019).

PDS shops.” The incredible alterna-
tive prescribed was ‘providing ration
card nominee facility.” Thatis, | nomi-
nate you to lend me your biometrics
because my fingerprints fail me. There,
finally, was the admission that the
UlDisnoidentityatall.

It is more than just biometrics that
was an experiment that failed to deli-
ver. Nilekani spoke of himself self-
effacingly as a plumber, in a project
that was to plug leakages.'® Corrup-
tion and inefficiency would wilt and
wither with the UID becoming the
gateway to services including PDS,
NREGA, pensions, salariesand schol-
arships. Thiswas not to be, but it was
the press that spotted it, which then
did itsown investigation. The UIDAI
stayedsilent.

Starting 31 October 2020 and
going through November and into
December, the Indian Express reported
on an investigation their reporters
had undertaken which revealed gap-
ing holesinaschemeto provide mino-
rity scholarships.® The first reports
spoke of extensive fraud in the state
of Jharkhand. The headline was terse:
‘Aadhaar obtained, account hijacked,
and hostel faked.”? The report spoke
of ‘howthe scam had ensnared schools,
students and parents across four dis-
tricts in Jharkhand despite multiple

checksinplace, includingaadhaar IDs,

18.R. Sukumar, ‘Nandan Nilekani, Chairman
UIDALI’, Live Mint available at https://www.
livemint.com/Leisure/zKPVegCX1kx
Ybnb23aehdJ/Nandan-Nilekani-chairman-
UIDAI.html (28 December 2012).

19. A. Angad, ‘Direct Benefit Transfer is
Direct Siphoning of School Scholarship’, The
Indian Express, available at https://indian-
express.com/page/2/?s=scholarship+scam
(1 November2020).

20. A. Angad, ‘Jharkhand Scholarship Scam:
Aadhaar Obtained, Account Hijacked, and
Hostel Faked’, The Indian Express, available
at https://indianexpress.com/article/express-
exclusive/scholarship-scam-jharkhand-
aadhaar-hostel-students-6913027/ (2 Novem-
ber 2020).



fingerprints, bank accounts, and an
online database.’

The report is replete with the
ease-of-misuse of the UID: ‘I gave
the middleman my aadhaar number
accountdetails. My wifeand I received
Rs 10,700 each, and we gave half the
amounttothe middleman.” ‘I had given
my fingerprints and aadhaar details
but I didn’tknow an account had been
createdinmy name.” ‘Several students
across at least six districts in Jhar-
khand have had their aadhaar cards
and fingerprints taken, and scholar-
ships disbursed in their names, but
many have received only afraction of
the amount — if at all anything.” The
investigationtraced the scamtoAssam
and Bihar; there’s no saying yet how
far, or how deep this would go, or for
how longithasbeenon.

Even as this remained front page
news for days, adiscussiononthe UID
projecton 9 November 2020 with four
retired bureaucrats, including Ram
Sewak Sharma, whose recent book?
was being discussed, seemed unaware
that there was any problem with the
project. It was like the reports in the
Indian Express never happened. The
projecthas chugged on unimpeded by
evidence and experience, creating
exclusion, scams and devious devices
as in the passage of the Aadhaar Act
asaMoney Bill.

In 2017, the next stage in har-
nessing personal information for pro-
fit was introduced to us as ‘trickle
up’.22The West, thistheory went, was
already wealthy before becoming data

21. Ram Sewak Sharma, The Making of
Aadhaar: World’s Largest Identity Platform.
Rupa Publications, Delhi, 2020.

22. ‘Startup Awards: India to be Digitally-
Rich Before Being Economically Wealthy’,
Economic Times, 21 August 2017, at https://
economictimes.indiatimes.com/small-biz/
startups/et-startup-awards-india-to-be-digit-
ally-rich-before-being-economically-wealthy/
articleshow/60151874.cms.

rich. That is not true for India where
poverty ispervasive. But,and thiswas
a significant ‘but’, Indians are data
rich. All they needed to do was work
at letting the data trickle up, to reach
those whowould convertitintowealth.
In 2018, the Srikrishna Committee,
which was to have been working on
privacy,?3displayed admirable honesty
in calling its report ‘A Free and Fair
Digital Economy’ and added inasub-
heading, inacknowledgement of why
the committee had been set up, ‘Pro-
tecting privacy, empowering Indians.’

R ights, ‘ofwhichtherightto privacy
is an example’, the committee wrote,
are ‘tools... necessary forthe realiza-
tion of certain common goods. The
importance ofaright... isnotbecause
of the benefitthataccruestothe rights
holder but rather because that benefit
isapublicgood thatsociety asawhole
enjoys. Thisisacritical distinction’, the
committee continued, ‘and often
missed in the simplistic individual-
centric accounts of rights.”?* This
impatient dismissal of the rights that
are fundamental toevery personopened
upaflood of possibilities for convert-
ing our personal information into
many products.

The Economic Survey 2018-19
rode on this tidal wave of tech utopia
and advocated for data being “treated
aspublicgood’.?> “As people increas-
ingly usedigital servicestotalktoeach
other, look up information, purchase
goods and services and engage with
local leaders, data is being generated

23. K.S. Puttuswamy & Anr. v. Union of
India, (2017) 10SCC 1.

24. Page 9 of the Report (2018) available at
https://www.meity.gov.in/writereaddata/files/
Data_Protection_Committee_Report.pdf

25. Chapter 04: Data ‘Of the People, By the
People, For the People’, Economic Survey of
India, 2018-19, available at https://www.
indiabudget.gov.in/budget2019-20/econo-
micsurvey/doc/vollchapter/echap04_voll.
pdf (July 2019).

at an unprecedented scale... As peo-
ple shift their day-to-day activities
online, they leave digital footprints...
Put differently, people produce data
about themselves and store this data
on public and private servers every-
day of their own accord.” Data which
would have been ‘laborious... to
gather a few decades ago is today
accumulating online at near-zero cost,
although itisscattered acrosssources.’
The push was for a ‘government-
driven data revolution.” Of course,
whittling down rights is for the ‘wel-
fare of citizens’!

A while later, a committee, headed
thistime by another founder of atech-
nology major (Infosys), Kris Gopala-
krishnan, was constituted to draw up
a ‘Non-Personal Data Framework’.
The ‘key take-aways’ inthe reportare
clearandsuccinct:

‘Theworld isawashwithdata. ...Data
inter alia contributes to economic
value and wealth... Organizations
have been discovering ways to gener-
ate value from data. The digital eco-
nomy is witnessing the emergence of
a few dominant players and a certain
imbalance in the market. Given the
increasing importance and value gene-
ration capacity of the data economy,
governmentsaround the world realize
the need to enable and regulate all
aspects of data, both Personal and
Non-Personal Data.” Government is
to ‘enable’ the conversion of data
into economic value. Personal data
becomes non-personal data by being
anonymized.

About ‘Public Non-Personal
Data’, whichisdatacollected by gov-
ernments, ‘the committee believesthat
sinceit ‘isderived from public efforts,
26. Report by the Committee of Experts on
Non-Personal Data Governance Framework,
Ministry of Electronics and Information Tech-
nology, Governmentof India, pg. 27 available

at https://static.mygov.in/rest/s3fs-public/
mygov_159453381955063671.pdf (2020).
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the datasets created partake of the cha-
racteristics of a national resource.’?
Amidsthunger, unemployment,
lack of education, poverty, impoverish-
ment, induced vulnerability, and the
certainty of uncertainty, thisishowthe
person, the community and the public
—thethree classes intowhichthe Non-
Personal Data Framework Committee
is corralling us — are being given an
entirely new meaning: as data.

Ifthis dream of the data merchants
were to morph into the nightmare that
itwill become, the kind of altered real-
ity reflected in places like the Institute
of Human Obsolescence (loHO) may
well become our life and labour. You
read that right. Human obsolescence.
Founded by Manuel Beltran, itis des-
cribed as “an artistic research project
investigating the repositioning of
human labour in atime where manual
andintellectual labour isincreasingly
being performed by machinesand new
forms of inequality arise.”?” The loHO
tellsachillingtale: ‘Machinesare oust-
ing us. As it happened some time ago
to horses after the invention of the
steam engine, humans are becoming
obsolete mechanical labour. Soon, with
theadvance of artificial intelligence, it
will also affect our possibilities to be
usefulworkers performing intellectual
labour.”

Sounds a long way off? Or too
highly improbable that we can cast it
into the cosmos of science fiction and
dust ourselves off and walk away?
May be this deserves more serious
thought. Just may be? Remember
Stephen Hawking’s warning: ‘The
development of full artificial intelli-
gence couldspelltheend of the human
race.”?®
27. Barbara Dubbledam, ‘Data Production
Labour—an Investigative Discussion with the
Institute of Human Obsolescence’, Institute
of Network Cultures, available at network-

cultures.org/blog/2018/11/15/data-production
(15 November2018).
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The lure of data is overwhelm-
ing: the profit, the control, the role for
the technology provider, and the glo-
bal reach into all persons — think dig-
ital certificate for vaccination — and
all systems and sovereignties. Rights
are obstacles. All else is petty beside
the promise that a world governed by
data holds out. We are walking into
this blindfolded. That doesn’tseema
goodidea.

-l-here’s more. Vint Cerf, known as
one of the fathers of the internet, is
speaking of a ‘digital dark age’. He is
worried about another form of obso-
lescence: the datingand disappearance
of hardware and software as each
generation of technology renders
obsolete the previous, and as each
generation of humans leaves behind
the history recorded in the previous.?®
Our technologists tell us with hardly
repressed glee aboutgoing ‘paperless’
and ‘presenceless’. In a day not far,
the retired machines and code may
leave us with no memory to pass on
into history.

Cerf finds his answers in pre-
serving every piece of software and
hardware in digital form, on a cloud,
S0 it never disappears. A technology
solutiontobe provided by atechnology
monopoly for a problem created by
technology.®

We may want to do our own
thinking.

28. Rory Cellan-Jones, ‘Stephen Hawk-
ing Warns Artificial Intelligence Could
End Mankind’, British Broadcasting Corpo-
ration, available at https://www.bbc.com/
news/technology-30290540 (2 December
2014).

29. P. Ghosh, ‘Google’s Vint Cerf Warns of
“Digital Age”,” British Broadcasting Corpo-
ration, available at https://www.bbc.com/
news/science-environment-31450389
(13 February 2015).

30. Vint Cerf is Chief Internet Evangelist for
Google. ‘Official biography: Vint Cerf’ at
https://internethalloffame.org/vint-cerf (vis-
ited on 13 January, 2020.



Books

THE TRUTH MACHINE: Policing, Violence and
Scientific Interrogations in India by Jinee
Lokaneeta. The University of Michigan Press,
AnnArbor, 2020.

ON 30 September 2020, a 19-year-old Dalit woman
from Uttar Pradesh’s Hathras district died ina hospital
after being rapedallegedly by four men from the Thakur
caste. The case sparked outrage owing to the police’s
forced cremation of the victim’s body, and its apathy
and inaction. But it also rekindled a public conversa-
tiononnarcoanalysis aftera Special Investigation Team
constituted by the state government proposed to con-
ductnarcoanalysis onthe victim’s family. The proposal
was criticized by legal experts —and senior advocate
Prashant Bhushan referred to narcoanalysis as ‘akin
totorture’—but, perhapsinstructively, metwithapproval
from local Brahmin and Thakur communities who
felt the “truth tests’ were needed to make the poor
Dalitfamily tell the truth.

Jinee Lokaneeta’s new book, The Truth
Machines: Policing, Violence, and Scientific Inter-
rogations in India, while questioning the adequacy of
existing theoretical frameworks to understand police
violence as asite of state power in liberal democracies
exploresthis question—whether these truth extraction
practicesare plaintorture or rathera ‘techno-political’
solutiontoreplace physical torture.

A professor in political science and international
relations at Drew University, Lokaneeta reviews the
emergence of truth machines (three forensic science
techniques—narco-analysis, brain scansand polygraph
tests for police interrogation) and deftly sifts through
the interplay of law, science and policing to analyse the
frameworks under which the relationship between state
power and legal violence can be understood.

The slim volume builds on her previous work,
Transnational Torture: Law, Violence, and State
Power in the United States and India (2011), which
looked at the nature of violence and state power in
liberal democracies.

Thoroughly researched and buttressed with
extensive field work and interactionwith police officials,
forensic psychologists, medical professionals, lawyers,
activists, The Truth Machines interrogates the
motivations of state and semi-state actors (the book
refers to forensic psychologists as semi-state actors
and compares it to the police, the state actors) for the
expansion of these techniques. It questions the
adequacy of the Weberian conception of unitary state
action and explains the idea of a contingent state to
understand everyday practices and contingencies
among state and semi-state actors and its importance
in analysing the relationship between state power and
policeviolence.

The book traces the journey of these truth
machinesin Indiafromits firstuse inthe 1960s to indi-
vidual practitionersworking with the police tonowwhen
they are featured in Ministry of Home Affairs reports
and Central Bureau of Investigation’sbulletins. Through
interactions with police, forensic psychologists, aca-
demics, lawyers, amongst others, the book suggests
varied motivations of differentactorsin the use of truth
machines. Truth machinesfit India’s desire to modern-
ize, based on science and experts. She also contex-
tualizes the growth of these “scientific’ techniqueswith
theexpansionof civil liberty groups, human rights move-
ments, the constitution of the National Human Rights
Commission postthe Emergency and therefore the need
of liberal democraciesto respond to this by ‘managing’
its own violence. Some of the other motivations attri-
buted for the prevalence of these interrogative tech-
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niques include the police’s need to buy more time for
interrogation. Tothese are added the vehement defence
of the success of these techniques by select forensic
psychologists and tech companies born perhaps out of
commercial concernsand patents, and court’s submis-
sionto technology as means of replacing physical tor-
ture which they have failed to curb.

One of the most fascinating aspect of Loka-
neeta’sbook isthe remarkable ethnography of the state
forensic architecture — the revealing interaction with
forensic psychologists, their claims that their practice
humanizes interrogations, their relationship with the
machines, the therapeutic and scientific role of practi-
tioners, their attemptto distinguishthemselves fromthe
police and their practices, the underlying commercial
interests and the recognition of the claims of accuracy
of these techniques by the state. These layered and
intimate descriptions provide an insight into the multi-
tude of factors that play into determining the emergence
and expansion of these truth machines. These insights
reveal that state actions are not as intentional as theo-
rieson state and police claim.

While lucidly explaining the forensicarchitecture,
itsexpansionand motivations, the bookalso highlightsthe
scientificcommunity’s disavowment of these practices
andtheevidence of lack of scientificaccuracy or reliabi-
lity of these invasive and discredited truth extraction
techniques. The 2010 Supreme Court’sjudgementinthe
Selvi case made the involuntary use of truth machines
unconstitutional, butthe book rightly critiquesthe court
fallingshortbyallowing ‘voluntary’ administeredtestsin
accordance with Section 27 of the Indian Evidence Act.

Itis disingenuous to imagine that the court is not
aware of the ease and frequency of custodial coercion.
In fact, narratives of inmates who had participated in
these testsand were subjected to slaps, pliersand worse
attest to the fact that mental and physical torture is a
part of these invasive and regressive techniques. The
book incisively posits that while these techniques
claim to replace third-degree interrogation, their real
intentionisto preventcustodial deaths.

The Truth Machine rightly calls outthisallure of
technology and scientific methods to save the broken
criminal justice system. I was reminded of another cur-
rentjudicial-governmental obsession: video conferenc-
ing. In the last couple of decades, there has been a
growing and unquestioning appeal for the use of video
conferencing in criminal proceedings with claims of it
being cost-effective, convenient and safer mode for
‘producing’ inmates for court hearings. Its growing
popularity with officialdom exists despite the serious
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challenges itposesto fair trial safeguards. Just like with
these truth machines, there are different motivations
for its growth from different quarters, and the brunt of
the consequences of these technological advancements
isto be borne by those in custody.

The book, through narratives fromsurvivors, civil
society reports and court judgements, explains the
inability atbestand complicity at worst of the judiciary
and medical practitioners responsible for safeguarding
rights and preventing torture. While insights from the
engagement with lawyers have added value, perspec-
tives on the opportunity and ability (or its lack) of
defence lawyers to participate and intervene in these
sites of police violence would have been important to
understand. The role of a defence lawyer during
police interrogation—eventhoughit’saconstitutional
safeguard — has been often contested in practice and
unpacking this denial (which could be due to lack of
role clarity, lack of amechanism or other factors) would
have beenacrucial insight.

An important aspect in the book is its reference
totargeting by the police onthe lines of religious iden-
tity. It describes the inhumane violence and indignity
meted out in two high profile terrorism cases — the
Mecca Masjid case and the Mumbai Blast case. These
two cases etch a pattern of state violence of picking up
Muslim men, subjecting themto torture, both physical
aswell asthrough the truth machines and on occasions
simultaneously. However, limited engagement of the
book with the systemic custodial, and everyday, violence
that the state and the police inflict on people from
scheduled castes, is a clear gap. Further, while it is
encouraging to see such strong reliance on Indian
scholarship for understanding police violence and use
of truth machines, the book would have also benefited
fromgreater reliance on anti-caste literature on police
violence, especially given the disproportionate incar-
ceration and higher susceptibility to everyday police
violence of people from these communities.

Thiscombination ofthorough academicresearch,
detailed engagement with academics and practitioners
and rich ethnographic investigation of forensic infra-
structure introduces usto the innerworkings of another
confessional site for interrogationand warns about the
creation of newer confessional sites. It has also made
us reflect that these sites of power and violence oper-
ate in queer ways and not necessarily through inten-
tional state acts. How do these confessional sites
hide or manage the violence? The book discusses the
Foucauldian ‘scaffolding of rule of law’ which masks
state violence through formal legality of procedural



safeguards being met. So, the medical examination
reportswill have no mention of injury signs, the police
records will indicate that the arrestee was produced
before a magistrate within 24 hours as is mandated —
onrecordnoillegalitiesor violence hasever taken place.
Wahid Shaikh, the only person acquitted in
the 2006 Mumbai Blast case, reminds us of the grim
choices before the tortured: ‘aapko police ka torture
bardasht karna haih. Yaad rakhiye tees din ka tor-
ture ya tees saal ki gaid.” (To survive police torture,
youmustremember: ‘thirty daysoftorture or thirty years
inprison’). By engaging with those who have feltthese
truth machines and the cruelty integral to their use, the
author opens a pathway for officials, experts and civil
society activiststo openaninformed conversation about
uncritical acceptance of technological solutions to
deeper problems of criminal justice —complicity, who
is being targeted and the politics and prejudice that
grounds it. Engagement with experience of violence
can undermine the scaffolding and open up the dark
spaces of secrecy which presently prevent account-
ability, remedy and recompensetoitsvictims. Butisany-
one listening or will the truth always remain out there?

Raja Bagga
Senior Programme Officer, Police Reform
Programme, CHRI, Delhi

CAPTURING INSTITUTIONAL CHANGE: The
Case of the Right to Information Act in India
by Himanshu Jha. Oxford University Press, India,
2020.

WHAT was essentially a privilege of elected repre-
sentatives to the legislatures in India became the right
ofevery Indiancitizenthroughthe adoption of the Right
to Information Act in 2005. This momentous shift
towards an accountable government requires an
in-depth examination of why and how it came about.
Himanshu Jha’s book views the adoption of RTl as a
landmark of institutional change in the Indian state.
He puzzles through the factors that allowed the Indian
state to open itself up to public scrutiny when this
would likely expose embedded vested interests. He
poses two questions —What explains this institutional
change? And how did itcome about?
Theauthorarguesthatthe ‘RTIActwas the culmi-
nation ofanincremental, slow-moving process of ideas
thatemerged endogenously fromwithin the state” while
highlighting the importance of the state-society inter-
actionthrough epistemic communities bound through

ideational linkages on openness. He also shows that
‘global norms had both demonstrative and operative
influence onthe ongoing institutional change in India.’

Hiswork complements other prior studies which
emphasized peoples’ movements, the role of elite
networks and civil society coalitions. A considerable
amount of evidence provides a layered account of
ideasemerging inthe periphery of the state through the
protests of opposition partiesandavigilant press. Italso
shows that the institutions within the state are not static
butaconsiderable partof institutional change. Jnamakes
asignificant contribution on how institutional changes
came about in the developing world. Prior works have
‘primarily engaged with the advanced economies of
the West’ and this ‘contributes to the larger corpus of
literature on institutional change.” Hitherto the focus
has usually been oneconomic policy paradigms.

The book is well structured in five chapters
wherein chapter one and chapter two provide achrono-
logical account. In chapter one the author looks at
developments within the state from Independence in
1947 till 1989 and chapter two from 1989 until 2005
when RTI was adopted. They reveal the churning
within the state, especially within Parliament through
debates, discussion and introduction of draft bills.

In chapter three, the author turns toward the
judiciary and presentsacomprehensive account ofthe
jurisprudence around ‘Article 19(1) which moved
categorically towards citizens’ (fundamental) rights
andtowards recognizing the rightto know and to infor-
mation as integral to the freedom of expression and
speech.” While the existing literature highlights the
landmark cases, Jha provides a compendious account
of judicial verdicts which capture the jurisprudence
‘fromvarious vantage points, such asthe press, national
and sub-national politics, environmental issues, crimina-
lization of politics, and probity in publiclife.’

Chapter four is the most substantial chapter
wherein he traces the work of organizations and indi-
viduals who are also currently engaged with the
promotion and protection of RTI. Here we find an
exhaustive account of state-society interactionswhich
he traces through the work of the Mazdoor Kisan
Shakti Sangathan (MKSS) and the National Campaign
of People’s Right to Information (NCPRI). The grass-
roots work of MKSS is recounted in a nuanced way
which shows how the movement evolved and grew
in strength, to compel the state to commit to provide
accessto information.

Inthischapter he also arguesthat the ideas about
openness, transparency and accountability demanded
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by grassroots movements resulted in a conflux of pro-
gressive elements fromthe press, bureaucracy, judici-
ary and academiaresulting inan epistemic community
which had the necessary expertise and knowledge to
further the demand. This epistemic community man-
agedtoengage inforceful advocacy, deepening the dis-
course around openness and intervening in policy
making by providing legal inputs. Throughout the book,
several helpful tables encapsulate the findings of each
chapter. Illustratively, a table (4.3) summarizes the
policy recommendations pithily capturing the role of
the epistemic community.

The final chapter shows how global norms of
openness, transparency, and access to information had
ademonstrative and operative impact on the indigenous
process of institutional change. This makes a new con-
tributionto the consolidating literature onthe dynamics
ofnormdiffusionthrough localization.

In situating state-society interaction the author
argues that, ‘had the ideas within the state not moved
favourably towards the norm of openness, the state
would have dealt with the same social actors differ-
ently’, butthis claim of how the state would have dealt
with the social actors differently, is not interrogated
in the book. Could this have depended on which
political party coalition was in power — the National
Democratic Alliance which passed the Freedom of
Information Act 2002, but did not implement it or
the United Progressive Alliance which adopted the
RTI Act 2005 with an explicit commencement date
written intothe law?

While the author argues that the RTI Act is dis-
tinctfrom other rights-based legislation like the National
Rural Employment Guarantee Act 2005, the Forest
Rights Act (FRA) 2006, the Right of Children to Free
and Compulsory Education Act 2009 and the Right to
Food Act 2013 and the Land Acquisition, Rehabilita-
tion and Resettlement Act (LARR) 2013 as it “does
not represent policy continuity but rather a complete
departure from the previous policy regime’, he hasn’t
mustered adequate evidence to justify this claim of new-
ness. The FRA and the LARR also have their origins
in the colonial period and these legacy laws were
severely contested in post-independent India, akin to
the Official Secrets Act. The changes to the FRA and
the LARR were in response to the pressure onthe gov-
ernment by amultitude of progressive people’s organi-
zations and movements in India. Maybe if the author
had compared how the other rights-based legislations
were adopted then his argument of an endogenous
institutional change would have been more robust.
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The author makes a strong case that this ins-
titutional change is irreversible on two counts — ‘that
any governmentin power cannot withdraw this consti-
tutionally granted legal right and a right that was non-
existent prior to 2005 was systematically instituted
with the promulgation of the RTI Act.” While this is
what one hopes would be the case, the author’s reli-
ance on the norm of openness taking root and reach-
ing a tipping point in 2005 begs the question — What
happensifthe ruling party adopts the norm of secrecy?
Togiveanexample, in 1993 the then Attorney General
of the United States Janet Reno had issued a memo
which directed officials to ‘apply a presumption of
disclosure’ when implementing the Freedom of Infor-
mation Act (FOIA), which was renounced by her suc-
cessor John Ashcroft who went as far as to promise
legal cover to agencies coming down on the side of
non-disclosure. Thisis quite evidentunder the current
administration in India, where despite the promise of
Quest for Transparency by Prime Minister Modi, a
slogan on the Prime Minister’s website, the experience
of RTI requesters is one of delays, evasion and even
non-compliance.

Overall, the book isavery valuable additionto the
growing corpus ofworks on transparency and account-
ability and a very good read. The author’s diligence is
clearly evident, and he provides acompelling narrative
whichwill engage the reader’s attention.

Rajdeep Pakanati
Associate Professor, O.P. Jindal Global
University, Sonipat

THE TRANSFORMATIVE CONSTITUTION:

A Radical Biography in Nine Acts by Gautam
Bhatia. HarperCollins India, 2019.

The Transformative Constitution, released in 2019,
has been a core topic of discussion amongst profes-
sionalsaswell asacademics. Itwas also shortlisted for
the Tata Literature Live! Book of the Year Award for
Non-Fiction. Gautam Bhatia is perhaps best known to
many of usin the legal field as the creator of the wildly
successful and influential blog Indian Constitutional
Law and Philosophy. Bhatia, an advocate practising
atthe Supreme Courtof Indiahas had a front row view
of several cases of immense consequence. He is thus
in a position to bring a unique practitioner’s perspec-
tivetoissueswithadistinctive academic flair.

In The Transformative Constitution, Bhatia
undertakesimpressively extensive research inthe fields



of legal history and constitutional design to present a
novel way of interpreting the Indian Constitution. One
doesn’t have to agree with Bhatia’s assertion that
Indian judgments have broadly taken the *view of con-
servatism and continuity’ in order to appreciate his
claim that the Indian Constitution is ‘fundamentally
transformative’. Using the context of colonial era
legislations and the debates of the Constituent Assem-
bly, and the writings surrounding these processes, Bhatia
arguesthatthe judiciary has careened between the two
poles of constitutional interpretation: living-tree consti-
tutionalism and constitutional originalism. He proposes
the middle path of transformative constitutionalism
whichisabout creating a ‘“framework that makes demo-
cratic politics possible.” Thisinnovative tool of consti-
tutional interpretation neither “seeks to interfere with
the democratic process’ nor ‘determine outcomes as
opposed to the PIL vision of contemporary jurispru-
dence’ but with removing the ‘asymmetries in power’
by ‘deepening democracy inthe public sphere.’

His methodology is as novel as it is ambitious.
Bhatia chooses nine cases from the “detritus of the
Indian constitutional cannon’ which fall neatly into the
categories of dissenting opinions in Supreme Court
judgments, High Court judgments overruled by the
Supreme Court,and ‘ignored or marginalized’ Supreme
Court decisions. Interestingly, he has been directly
involved in at least four of these nine cases, including
Naz Foundation. He aims to use these cases to high-
light the “transformative vision of the Indian Constitu-
tion.” Half of these cases are famous in the sense they
have been read by all who have studied constitutional
law while the remaining are truly those which many
would not have encountered. This proves to be one of
the many strengths of this book. Constitutional law
syllabi across law schools are constrained by time and
other practical considerations. Students and instructors
mostly engage briefly with only the most important
constitutional law judgments. Bhatia’s book then
becomesamuch-needed resource that can supplement
outside-the-classroom learning of those interested in
venturing further in this vast terrain. Not only is the
subject matter new and unexplored, the method (some-
times dwelling ondissent) isequally unique, refreshing
and perhaps most useful for practicing lawyers.

Reading the Prologue sets the book alongside
Zia Mody’s brilliant and crisp10 Judgements that
Changed India,which was an accessible compilation
of comments on landmark constitutional law cases.
Bhatia hasalso chosen nine landmark constitutional law
cases but they feature on the margins of his analysis

rather than being its centrepiece. The cases are used
aspegstodecipherwider themes and ideas. The range
of analysis not only includes Constituent debates and
comments butalso includes expositions by legal giants
like Ambedkar, Dworkin, Munshiandthe like. Thisbook
isessentially acompilation of essays on the topics dealt
with in these chosen cases and not a comment on the
judgments per se. Itreads like a detailed constitutional
law textbook which focuses on certain provisions of
the Indian Constitution, providing an in-depth and
well reasoned analysis of those clauses, with extensive
referenceto Indianand foreign judgmentsand doesn’t
limit the scope of its enquiry to the nine chosen cases.
One then wonders about the need to portray this book
only as a story told through nine judgments when it is
somuchricherinitstexture and morein its scope.

Part 11 of the book which deals with Fraternity
seems to be the weakest link in this liberty-equality-
fraternity chain. Bhatia is unable to establish why the
chosen articlesfit the category of Fraternity better than
Equality and Liberty, where they are traditionally
placed. His explanation that the categories are ‘not
hermetically sealed off from each other” and one can
read one only in conjunction with the other two, issome-
what insufficient. The Preamble to the Constitution of
Indiaidentifies four goals: justice, liberty, equality and
fraternity. Bhatia also makes the claim that it is the
individual that is at the centre of the discourse since
ours is not a socialist Constitution. It then becomes
difficulttojustify the authorial intentionto pick frater-
nity as the theme that better fits cases of discrimina-
tion by private entities rather than justice, even though
it is clear that this constitutional trinity was chosen
because it, in B.R. Ambedkar’s words, embodies the
meaning of social democracy.

Does the transformative potential of the Consti-
tutiononly reveal itself in the rights granting (or recog-
nizing) provisions ofthe Constitution? Bhatiahaschosen
to concentrate his analysis on Part 11 of the Constitu-
tion of India which deals with the fundamental rights
granted to citizens and persons. These articles justifi-
ably garner most of the attention of constitutional law
scholars, dealing as they do with some of the most fun-
damental aspects of human life. Nevertheless, itwould
have been interesting to see what Bhatia’s novel way
of interpretation would have made of the other articles
of the Constitution, for example the ones dealing with
the imposition of an Emergency or those demarcating
the separation of powers between constituents of the
state, both vertically and horizontally. Seeninthis light,
Bhatia’s insistence to remain wedded to the liberty-
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equality-fraternity theme has precluded interpreta-
tionand experimentation inthe often-overlooked cor-
ners of the Constitution’stext.

Bhatia is indeed very knowledgeable and this
reflects in his broad range of analysis. This book is a
dense read and usually uses a language that is peculiar
and more familiar to law students and legal scholars.
Providing a research scheme at the beginning of each
chapter gives it the feel of a law review article. The
arguments put forth and his unique take on the judg-
ments, are such that will enrich and inform the under-
standing of the country’s Constitution for all. As he
statesearly on— ‘the Constitutionis for all to interpret’-
and given how the judiciary has captured popular
imagination, it would be apposite that more people,
especially those not trained in law, are able to under-
stand and imbibe Bhatia’s message. All things said,
Gautam Bhatia’s book in an insightful and thought-
provoking read. It is certainly a rich addition to the
field of constitutional jurisprudence in India.

T.S. Eliot once remarked, *History has cunning
passes, many contrived corridors.” Ideas, issues and
themes that had somewhat been settled in the past arise
before usin currenttimes. Itis here that Bhatia’s book
perhaps becomes mostuseful. The chronology of inter-
pretationand application of philosophy and legal prin-
cipleshelpsthe readerto gainaunique and deep insight
into the workings of the Constitution. It contextualizes
ideasand arguments we hear each day, of constitutional
values, equality and indeed fraternity. The opening
chapter notes that ‘By reading our constitutional his-
tory against the grain, itis a vision that is open to us to
retrieveand claim.” Thiscertainly isan interesting and,
some might say, exciting proposition. It is also a per-
spective that one rarely encounters. Bhatia justifies
this and inspires an innovative paradigm of thinking,
both for academics as well as practitioners. The gaps
thatare leftinjudicial decisions—oftenignored—are what
seemto be mostinteresting under this new light.

Bhatia has many feathers to his hat—as a lawyer
and a writer. He has recently explored the world of
science fiction whilstalso working on hisauthoritative
blog. The hope remains that he will follow this book
with contemporary ideas, to reflect the transformative
nature of not just the Constitution butalso the scholarly
debates thatnourishitinourtimes.

Shivangi Gangwar

Assistant Professor, Jindal Global Law School and
Vishavjeet Chaudhary

Advocate, Delhi
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KUKNALIM, Naga Armed Resistance: Testi-
monies of Leaders, Pastors, Healers and Sol-
diers by Nandita Haksar and Sebastian M.
Hongray. Speaking Tiger Publishing, Delhi, 2019.

REPORTING on terror and conflicts, for long a sub-
ject of heated debate, saw a fierce renewal when The
New York Times reporter, Rukmini Callimachi, came
under intense scrutiny for her podcast series Caliphate.
The lead character of the award winning series, Abu
Huzayfah whose actual name is Shehroze Chaudhry,
was arrested by the Canadian police in September
2020 forimpersonating an ISIS fighter.

If the explosive piece by the Times’Ben Smith is
anything to go by, followed by their official rejoinder,
Callimachi’seditors were complicitinallowing falsities
tocreepintothe series (possibly in her other stories too)
for the sake of amorally righteous flavour of narrative
journalism. Enunciating the challenges of reporting on
anextremistgroup, Smithwrote, ‘If you get something
wrong, you probably won’t get a call from ISIS press
office seekingacorrection.’

Youwon’t, unless youwere reporting onthe Gov-
ernmentof People’s Republic of Nagalim, particularly
the late Isak Chishi Swu and Thuingaleng Muivah led
faction of the National Socialist Council of Nagalim
(NSCN), the political militant outfit that has been fight-
ing for anindependent nation for the Nagas since 1980.
Beyond the estimated 5000 strong Naga Army that the
IM commands, their Ministry of Publicity (MIP) deser-
vesspecial journalistic attention and scholarly scrutiny.

Over the years, the MIP has blacklisted several
news mediaoutlets for publishing stories they believed
were either fabricated or had misquoted their leaders.
On 1 May 2019 they issued a statement blacklisting
News 18 for failing to correct a quote by V. Horam, an
Executive Member of the NSCN Steering Committee,
saying it was ‘annoying the way News 18 dramatize
Horam’s statement’ (sic). Inanother instance, the MIP
blacklisted East Mojo, a regional news website, after
itranareportofanalleged meeting of Muivah and two
Naga politicians overachangein chief ministershipin
Nagaland. Stating that the news came as a surprise,
the MIP said, the group nevertheless ‘exercised
restraint and showed courtesy to contact East Mojo
to refute the report.”

The self-styled government(s) headquartered in
Nagaland wields influence and operatesall over India’s
Northeast and beyond, in Myanmar, since the last 23
years after the NSCN entered into a ceasefire agree-
ment. Of course, the Naga movement for an independ-



ent, sovereign state is much older, dating back to the
days of the Indian freedom struggle.

In Kuknalim, human rights activists, Nandita
Haksar and Sebastian M. Hongray offer previously
unknown insights into the NSCN faction of the longest
running separatist movement in the Indian subconti-
nent. The book features interviews with Isak and
Muivah, the pioneers who led batches of rebels across
Myanmar to be trained by the People’s Liberation
Army in China’s Yunnan province. They were also the
firstto openly condemnthe 1975 Shillong Accordsigned
by select Naga National Council (NNC) memberswith
the Government of India. In the agreement, the NNC
accepted the Constitution of India. In the absence of a
statement from Angami Zapu Phizo, the father of the
Naga nation, the NSCN became the flag bearers of the
Naga movement, pushing for independence through
years of jungle warfare and political negotiations.

Other leaders interviewed include V.S. Wung-
matem, former Naga Army chief who is a crucial part
of the peace talks today, and Thinoselie Keyho, Presi-
dent of the Naga National Council (Non-Accordists).
Throughfirst person testimonies recorded immediately
after they came overground in 97, each of the five
chapters enlighten readers to their early life and per-
sonal journeys of finding and fighting for their identity
that drove them to join an armed struggle for nation-
hood. The Nagastruggle is particularly unique in that it
is a collective call for an independent homeland as
muchasitisto consolidate their diversetribal cultures,
customs and languages under a single socio-political
umbrellaof Nagaidentity.

The chapters take us across the geography of the
Naga hills in Manipur, where Muivah and Atem spoke
of subjugation under the hegemony of the Brahmin
Hindu Meiteis, the dominant ethnic community in the
valley that made up the erstwhile Kangleipak kingdom,
and the Sagaing division of Myanmar, where leaders
like Nuri (Saw Saw) sought to democratize and mod-
ernize the Eastern Nagas to compete at par with the
majority Burmese. Their testimonies bring to life the
harsh realities of ethnic fault lines that run deep in a
region, where the relatively nascent idea of nation state
isstilltaking shape.

Reading these interviews may seem dated in the
present discussion of bringing finality to the historic
framework agreement signed between the IM and the
Government of India in 2015. But these narratives
need tellingand had long been absent inthe mainstream
discourse about the Naga movement. Earlier writings
are patted down mostly toartillery, jungle operationsand

Machiavellian games between several competing fac-
tions. However, traversing the violent escapades of
the first batches of Nagas who crossed the border, and
walked through the dense forests of Myanmar towards
China, serves as necessary background to their
demands for a separate flag and constitution. Without
this context, their resolve, or ambition to unite, can
easily be seenasreductively ‘unrealistic’.

Kuknalim, also fills a crucial gap in the historio-
graphy of the Naga movement through the stories of
women nationalists like Khulu Eustar, amember of the
National Socialist Women’s Organization of Nagalim
who was married to the former Chairman, Swu. | had
firstread about Avuli Chishi Swu, who was among the
20 women inthe second batch of 375 men led by Isakin
1974 totrek to Chinain Rashmi Saxena’s She Goes To
War. Eustar’s journey in the first batch of women cad-
res held a pioneering moment forwomen stepping into
the shoes of their male counterparts inthe revolution.

The female gaze ontheirencountersinthe jungle
are some of the most engaging portions of the book, ser-
ving as a window to the complex structure of patriar-
chyand genderrolesinatribal society fashioning itself
intoasocialist, Christian republic. Unice Shatkamla, a
Tangkhul Nagawoman from Muivah’svillage, Somdal,
in Manipur took off for China with the Naga Army in
1976. Her interpretative visions of the future asan ‘ora-
cle” were patronized by senior Naga leaders. Yet her
commanderwould repeatedly dismiss her inthe treach-
erous trek, where they were evading and escaping the
Indian Army, Burmese Army and the Kachin Independ-
ence Army. ‘The commander told me | was always
scared and that is why | was always seeing the enemy
but I told him, “Whenever | have seen the enemy, they
have attacked us for real”,” she said. Yet, time and again
Eunice was asked to ‘sit down’.

At best, Kuknalim’s contribution lies in being a
collection of narratives of how ordinary people — stu-
dents, intellectuals, preachers, wives—committedtoa
lifelong movement, not knowing how long it would
last or if they themselves would survive. However, as
anon-fictionanthology of astruggle that spansdecades,
its linear chronology of events and sketchy musings
lacks sufficient context—illustratively, we are not told
the reason for Atem’s contempt for Kukis. For those
unfamiliarwith the history and political development of
the Indo-Naga conflict, the book is not a useful primer
intoarather complicated and dense subject.

The book can be seen as a faithful record of the
NSCN-IM, whichinitself deservesadispassionate and
detailed look, butwithout fear or favour. Wherever points
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of dissonance appear in characters—when for instance,
Eustar recognizes that Naga women don’t have land
rights, aninvested reader is leftwanting for more tension,
ornuance. Instead, itisquickly ironed outand resolved
all too neatly for the sake of the larger Naga cause to
achieve nationhood first. “WWe would like to lay down the
foundation of our organization firstand then slowly dis-
cussthenecessary problems’, Eustartold the authorseven
assheacknowledged itwasatopic ‘noteasytotouch.’

The authors do bring out some contradictions
withinthe political discourse of the IM vis-a-visangling
for support from China, which Muivah appears to be
far more in favour of than Isak, and its control of Tibet
that the leaders were not permitted to visit. Similarly,
the Nagaallegiance towards the British—who after con-
queringtheirland, soughtto ‘modernize’ themthrough
educationand Christianity —isriddled with “White man’
saviour hood infighting foraunique identity of their own.

Historical figures of any hue must be subjected
to proportionate doses of credit and criticism, sympa-
thy and scrutiny — Kuknalim offers both but not nearly
enough of the latter.

Of course, neither Isak or Muivah, nor any of the
other characters documented in the book, are compa-
rably as dodgy as Callimachi’s Abu Huzayfah. But if
the ISIS suffers from a distortion of truth as an over-
reaching macabre force in the western media, in left
liberal discourse the NSCN-IM holds an untainted
revolutionary image, largely due to the international
narrative cultivated by Phizo and Muivah.

Muchofthe historiography of the Nagamovement
suffers from the extreme binaries of decidedly pro and
anti narratives of the NSCN. Kuknalim is sympathetic
toonly butafaction of leaders inthe movement, nodoubt
the ones who have been steering the talks and have been
the contemporary faces of it. But a book entirely based
on interviews, where probing gquestions appear more
rarelythanthey should,and informationisn’ttriangulated
with other sources, isnot Haksar’s most scholarly work.

Eunicethe ‘Oracle’ once told the authors, ‘There
isnostability onearthand the earth is shaking and there
isalandslide. I see people trying to build a big church
butitwill notstand because the landissliding downand
people are scared and holding on to the branches of
treesto prevent fromsliding down.’

I only wish the authors had more narratives and
voices on a house as divided as the Naga movement,
including those holding onand otherssliding down.

Makepeace Sitlhou
Journalist, Guwahati
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SEX AND THE SUPREME COURT: How the
Law is Upholding the Dignity of the Indian Citi-
zen by Saurabh Kirpal. Hachette India, 2020.

THE book under review, Sex and the Supreme Court:
How the Law is Upholding the Dignity of Indian
Citizen by Saurabh Kirpal, is an anthology of essays
which explore the complex relationship between
liberal law, individual identity and collective mores.
With the object of foregrounding the nuances of this
relationship, the essays focus on those judgements of
the Supreme Court which deal with questions of sex
and sexuality. The book traces the myriad interactions
between law and the sexual to expose the transforma-
tive capability of the Constitution and the conception
of constitutional morality. However, one has to bear
in mind that until constitutional morality takes into
account the lived realties of subjects, its transforma-
tive goalsremainselusive.

The first part of the book begins by delineating
the progressive history of decriminalization of homo-
sexuality and reading down of Section 377 of the
Indian Penal Code. Saurabh Kirpal in his essay, col-
lapses the distinction between act and identity which
was the central thesis of Suresh Kumar Khoushal
case. While doing so he, like the court, is silent on the
question at hand which was with respect to interpreta-
tion of the term ‘against the order of nature’.* Coming
fromalawyer one would expectamore honestengage-
mentwith the letter of the law rather than an exclusive
focus on ideals of constitutional morality and trans-
formative constitutionalism. Further, in celebrating the
judgment for its path-breaking stance, Kirpal forgot
about the class character of the judicial reasoning.
Ashley Tellis, an LGBTQI+ activist, asserts that the
judgementisdecriminalizing only private sexual activi-
ties, thus leaving hijra public sex unaddressed.? Kirpal
concludes thatthe ‘pride parades and social gatherings
have increased’ which along with the ‘power of social
media’ will bring abouta change in the attitude of peo-
ple. Such a position presents no critique of the neo-
liberal character of these parades and contests for those
whoviewthemasexclusionaryandelite.

In the same part, which deals with questions of
autonomy and sexuality, Justice Madan B. Lokur dis-
cusses the NALSA judgement. The essay, rather than
beingacritical engagementwith the judgement, dwells
more onthe institutional changes that have taken place
1. Ashley Tellis, ‘The Lack of Honest Toil’, Seminar 721,
September 2019, pp. 67-72.

2. Ibid.



since the judgement. However, an uncritical accep-
tance of the western definition of transgender people,
asdone by the courtand the author, should be rethought
in light of the ground realities of the transgender com-
munity in India.

The essay cogently lays down the developments
in Kerala, Karnataka and Tamil Nadu which manifest
strong organizing effortsaround voter cards, ration card
and other rights. The essay arguesthat the Transgender
Person (Protection of Rights) Act, 2019 has diluted the
progressive judgement of NALSA.

The next part of the book deals with the judicial
reactions to the entanglement between the liberal
notion of consent and communitarian assertions. The
essays in this section examine the famous cases of
Shafin Jahan, Sakti Vahini and Joseph Shine and
Independent Thoughts. In each of these cases the
apex courtnotonly delve into questions of consent but
also problems of desire, marriage and familial logic. The
essays raise some very important legal question about
the presumption of constitutionality in pre-constitutional
laws, and the manner in which public-private divide
subjugates the woman subject. However, the common
thread in the arguments of both the essays is the neat
binary between social morality and constitutional
morality. Indoing so the essays discursively construct
constitutional morality asarealmwhich isimpervious
to the social. It is important to note that feminists
have contended that a clear distinction between legal
and the social is not possible as both of them inform
each other.®

The essays while presenting a unified image of
constitutional morality hide the contradictions and
tensions that exist in the liberal law framework. For
example, Arundhati Katju and Menaka Guruswamy
celebrate the historic judgement of Joseph Shine, but
they do little to acknowledge that marriage conceptu-
ally restricts the scope of intimacy until we startunder-
standing marriage as inherently non-monogamous.*
Further, in case of Independent Thoughts, though the
authors cogently make a case for deletion of the mari-
tal rape exception, difficult questions of child sexuality
and the possibility of sexual governance which the
subject matter raises, have to be asked. Or be it the
doctrine of Parens Patriae (as presented even by the
counsel for the respondent in the Shafin Jahan case)
and its incompatibility with the assumption of a free

3. Pratiksha Baxi, ‘Legacies of Common Law: “Crimes of
Honour” in India and Pakistan’, Third World Quarterly 27, 2006.

4. Latika Vashist, ‘Joseph Shine v. Union of India’, Newsletter
ILI, 2018.

human subject that the concept of constitutional
morality is upholding. Unless these complexities are
taken intoaccountwhile engaging with the judgements,
we would continue to flatten the contradictions imma-
nenteven inthe Constitution of India.

The interaction and negotiation between indivi-
dual rightsand the institution of religion form the crux
of the final part of the book. The issues of Triple Talag
and entry of women in the Sabarimala temple become
the focal point of the study. Madhavi Divan in her
essay on Triple Talag highlightsthe mannerinwhicha
plea to hear the constitutionality of nikah halala or
polygamy were rejected to make way for religious
assertions. She contends that as the All India Muslim
Personal Law Board had not claimed that triple talaq
was an essential practice of Islam, hence the reason-
ing of Justice Kehar and Justice Nazeer is fallacious.
Interestingly Divan points out at the constitution of the
bench, which did not have even a single woman. Fur-
ther, she asserts that the “issue of triple talaq has been
examined almostentirely through the prism of personal
law rather than from the standpoint of gender justice.’
Suchinsight goes along way in displacing the patriar-
chal character of ajudgement which is being hailed as
path-breaking in the field of women rights. However,
while dealing with the woman question, Divan creates
a homogenous category of women. She states that
‘women constitute half of the population of every com-
munity, transcending the barriers of caste and religion.’
Suchapositiondoes not take into account the intersec-
tional nature of the identity ofa Muslim woman.

In Divan’s conceptualization of a Muslim wom-
an’s identity, she turns a blind eye to the narrative of
those women who would not have wanted to take
recourse to a secular law. For example, an Islamic
woman may contest patriarchal regimes of Quaranic
interpretation at home, while at the same time articu-
lating asort of global solidarity.® Further, she advocates
the carceral stance taken by government with respect
to criminalization of triple talag, which again reduces
the Muslim woman to a subaltern subject. The essay
talks about Muslim Women only in broad strokes,
thereby becominganother universalistic rhetoricwhich
erasesthe multilayered narrative of the Muslim woman
tooneof victimization.

Mukul Rohatgi presentsavery interesting analy-
sis of the Indian Young Lawyers Association case
(also known as Sabarimala case). He states that the
apex court in this judgment collapses the distinction

5. Upendra Baxi, Future of Human Rights. Oxford University
Press, New Delhi, 2008.

SEMINAR 738 — February 2021

69



70

between public morality and constitutional morality.
Justice Misrainhis judgement, while dealing with the
use of the term public morality in Article 25 and 26 of
the Indian Constitution, holds that ‘the term public
morality has to be appositely understood as being
synonymous to constitutional morality.” Rohatgi main-
tains that in the same judgement Justice Misra asserts
that *public morality mustyieldto constitutional moral-
ity’, thereby pointing out the patent contradiction. Such
aclose reading of the judgement shows the manner in
which the judges get trapped on account of judicial
verbosity. However, in the author’s narrative around
Article 25 and 26 of the Constitution the woman
subject is lost. Wouldn’t a discourse which advocates
banning entry of women reinstate the stereotype of
women as agents of contamination and fuel majorita-
rian anxieties about menstruating women in the
so-called ‘secularand modern courts’?

The anthology puts together a comprehensive
analysis of cases and is a diligent effort to create a
database for understanding of legal processes. How-
ever,any critical work which dealswith the complicated
interaction between the Indian Constitution (with its
rights based approach), and the hegemonic social
realities hasto acknowledge that the journey of consti-
tutional law is full of paradoxes. Itisimportant to recog-
nize rather than repress the contradictions in the text
of the Constitution. It is only through engaging and
creatively negotiating with the tensions in the text can
we hopetobuildaconstitutional morality (inevery case)
which is more than just a transcendental conception.
Theonlywaytobuildaresilient Constitutionistotruly
understand the spiritof Dr B.R. Ambedkar’s lastspeech
in the Constituent Assembly when he asserts that
India is entering into a life of contradictions and in
exploring contradictions one understands both the
dynamismand the deficiencies of law.

Avantika Tiwari
Academic Tutor, Jindal Global Law School
Jindal Global Law University, Sonipat

THE MARGINALIZED SELF: Tales of Resist-

ance ofaCommunity edited by Rahul Ghai, Arvind
K. Mishraand Sanjay Kumar. Primus Books, Delhi,
2020.

MARGINALITY asapart of social condition has had
along history in human life. Marginality as discourse
isrelatively recent, notmore thantwo centuriesold. The
dominant pattern of the discourse has shifted along
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with the changes in the orientation of social science
itself. As the 19th century telescope of social science
was replaced by the 20th century microscope, one
guestion on marginality acquired a new salience: is it
possible to combine economic integration with cul-
tural autonomy of the marginalized groups? In other
words, do the marginalized groups have the option
of achieving affluence without paying the price of
cultural submergence? The dilemma is not easily
resolved, either for the marginalized groups or for
the social scientists. This dilemmaisalso at the centre
of this important volume on the Musahar community
of Bihar.

Thevolume hasageneric theoretical component
andaspecificempirical componentaboutthe Musahar
community. The Introductionto the volume informs us:
‘The Musahars are classified as SCs in Bihar and
number around 1.4 million, accounting for almost 2.5
per cent of the total population of the state. Predomi-
nantly engaged inagricultural labour and casual labour
atthe brick kilns, the Musahars are mostly settled inthe
districts of Gaya, Nadwa, Munger, Bhagalpur, Purnea,
Muzaffarpur, Darbhanga, Saran and Champaran.
Apart from Bihar, the Musahars are also found in the
neighbouring states of Jharkhand, Uttar Pradesh and
Bengal.’ (p. 10)

The specific empirical essays (Chapters 3, 4, 5,
and 6 by Badri Narayan, Rafiul Ahmed, Sanjay Kumar
andArvind Kumar Mishra, respectively) have taken up
specific issues relating to the economic and cultural
life of the community. Chapter three highlights how
the community has used its own cultural resources for
effective social and political mobilization. Chapter five
is a story of how change in the food preference of the
upper castes towards pork has created economic and
social opportunities for the pig rearing sections of the
Musahar community. Chapter four talks about how
cultural assumptions of the social and political elites of-
ten come in the way of successful implementation of
welfare schemes meant for the marginalized groups
such as the Musahars. Chapter six takes up the con-
crete life stories of the important leaders of the Musahar
community (Dashrath Manjhi, Bhagwati Devi and
Baleshwar Prasad) and the actual transformation of a
Musahar settlement (Bapugram, pp. 141-44), brought
about by the community with its own hard work. The
concrete stories narrated in the chapter feed into larger
generalizations pertaining to the complex relation-
ship between the mainstream and the margins, the
attempts atappropriation from the apex and resistance
fromthe margins.



Thebig questionis: why isitthatthe struggles of
the marginalized groups for cultural freedom, social
dignity, political empowerment and economic incre-
mentstend tosoon reachadeadendoraceilingintran-
sitional societies such as India? Why is it that all the
legitimate economic, socio-cultural and political aspi-
rations often tend to cut across rather than facilitate
one another? India’s record in this respect — though
possibly better than some of the other developing
countries — remains quite patchy. Many of the aspira-
tions — political empowerment, cultural freedom
and economic betterment—do not push each other up.
Often one comes at the expense of the other, or also
obstructs the other.

This is a supremely important question. The
volume under review does not directly answer it but
provides some data which should enable us to engage
with the question. A clue to the answer may be found
in the following matrix: Marginality under modern
conditionsis fundamentally different fromtraditional
marginality. The traditional marginality was accompa-
nied by entrenched hierarchy and segregation. The
segregation was reinforced above all by culture and
was thus not so painful for marginalized groups. The
isolationfed into cultural freedom. Modernity destroys
segregation and substantially alters hierarchy. It also
erodes the cosiness of cultural cocoons and makes life
really painful for marginalized groups.

Modernity does, however, offer compensation.
Itengenders mobility —social, economicand above all
occupational. Thismobility undercuts the foundations
of rank and status and paves the ground for egalita-
rianism. The egalitarianism of the western world is
rooted as much ineconomic growthas inmobility.

India, for various historical reasons, experienced
not just ‘arrested economic development’ but also
‘restricted mobility’. The tidal wave of modern eco-
nomic growth was simply not powerful enough to
demolish structures of rank and status. As a result the
restricted mobility hasturned into asystem of “rotation’.
Thissystem is marked by arotation of social personnel
inabasically unchanging social order. Rotation with-
outmobility ensuresthatthe circle does notenlarge (or
enlarges ever so slowly) to reach out to the margins.
The social structure is able to successfully accommo-
date incremental changes without the risk of breaking
down. The interlocking circle of economy, polity and
culture thus remains closed without the possibility of
an exit route. This scenario necessitates struggles
by marginalized groups but also ensures that these
struggles remain at best only partially successful. The

groups at the margins are thus doomed to struggle
sometimes for inclusion and sometimes against it.
The volume under review has highlighted, through
its case studies, the enormously complicated nature of
the struggles of the marginalized communities and
their predicament.

Salil Misra
Historian, Ambedkar University Delhi

KUDANKULAM: The Story of an Indo-Russian
Nuclear Power Plant by Raminder Kaur. Oxford

University Press, New Delhi, 2020.

Kudankulam is a location that concretized the dissent
cartography of India — a cartography that otherwise
paradoxically donsthe embodiment of woman, bharat
mata (Mother Bharat/India) while the womenin India
are ripped off their agency and raped every day.! The
protestthatbeganin 2011 at Kudankulam is sustained
by a blank slate in Our Lady of Lourdes Church and
the bodies of fisher women (and men) of Kudankulam.
Every day the fisher women of Idinthakarai mark on
the slate how many days it has been since the protests
began. In May 2011, the people of Kudankulam came
together in tens of thousands to protest against the
Kudankulam Nuclear Power Plant. Some say that the
protest was a result of the roots of fear that spread
from the Fukushima Daiichi nuclear disaster, 2011.
What Kudankulam: The Story of an Indo-Russian
Nuclear Power Plant proves is otherwise: that the
communities of Kudankulam have always resisted the
plantand the plant was constructed without due regard
tothe dissentagainstthe plantsinceitsinception.
While many endeavoursinunderstanding nuclear
energy politicsin Indiaresortto political science analy-
sisplacing irradiationand nuclear politics between dis-
sent and state, this book uses a variety of tools from
anthropology, Science and Technology Studies, New
Media Theory, postcolonial studiesand political science
to explicate the many layers of radioactive burdens
experienced by people of Kudankulam. The book
exploresthe ‘greater truthembodied in people and the
environment’ about nuclear politics and irradiation
experience (p. 3). As the reader turns page one of the
book, Kaur states that the radioactive burden experi-
enced by people of Kudankulam is ‘biomedical, eco-

1. This review is being written in the background of New Indian
states passing laws like the Prohibition of Unlawful Conversion
of Religious Ordinance, 2020 that undermines the agency of
Hinduwomen in choosing their partner or religion.
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logical, economic, socio-psychological and political’
—amuchneed analytical clarity in nuclear studies that
concern India (p. 2). The rest of the book slowly
unravelsthe multiple layers of each of this layer imbued
by casteist, religious and patriarchal politics, not only
of the people of Kudankulam but also of the Indian
state, its nuclear and non-nuclear bureaucrats and elites.
In doing so, Kaur attends to the dissent localities of
Kudankulam critically, by wrapping them in the con-
ceptof “criticality’.

First, the critical and ‘multi-situated’ anthropo-
logical approach locates the Kudankulam nuclear
power plant (KKNPP) inits nuclearity?and in India’s
three-stage nuclear energy programme amongst its
other locations with accessible language yet poignant
words. The book then attends to both uranium based
nuclear energy production at KKNPP and the thorium
extraction from the monazite sands of Manavalakuruchi
— a problem the southern coast of India that has the
world’s largest thorium resources will have to grapple
with, if not already, as the Indian nuclear state moves
towards phase three of its nuclear energy programme
initsusual poorly regulated fashion spewing radiation
unabatedly.® Second, she locates Kudankulam in its
‘criticality’ — a key take away for scholars interested
inscientificandtechnological controversies, develop-
ment politicsand dissent.

Attending to both of the above points, the chap-
ter ‘Nuclear Paradise’ brings together the nuclear
essentials in the region that is its depleting, degrading
and contaminated land and water and the emergence
of the place itself as nuclear or the nuclearity of
the region. The non-innocent approach of criticality
through questions concerning irradiated essentials
fromamaterialiststandpoint is particularly refreshing
in the field of nuclear studies that was otherwise ush-
ered into questions of nuclearity placing importance in
institutional analysis of nuclear energy. Through
criticality, Kaur tweaks the concept of nuclearity to
attend to nuclearity’s ‘backstory’ that involves ‘rare
mineral mining, transport networks, other constructions,
and commercial opportunities’ and enthuses novel
engagementinthe “frictions’ thatemerges in ‘change’,

2. In Being Nuclear, historian Gabrielle Hecht asks the question,
‘What things make a state “nuclear”, what makes things “nuclear”
and How do we know? Are the criteria for nuclearity scientific?
Technical? Political? Systemic?’ See Gabrielle Hecht, Being
Nuclear: Africans and the Global Uranium Trade. The MIT
Press, Cambridge, MA, 2012, p. 13.

3. See Itty Abraham, ‘Geopolitics and Biopolitics in India’s High
Natural Background Radiation Zone’, Science, Technology &
Society 17(1), pp. 105-122. doi: 10.1177/097172181101700106
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‘encounter’and ‘transformations’in ‘transnational’and
‘(post)colonial’ nuclear spaces (p. 38; pp. 17-19).
Criticality transcends the formal structures of nuclearity
and attends to both the formal and informal politics of
nuclearity. Reading through the pages that explains
criticality, the reader will be left with the question, ‘has
Indiareacheditscriticality?” Onealso senses the missed
opportunity of theorizing criticality from a feminist
standpointespecially as the book attends to the gender
politics and patriarchy in the region both before and
after 2011. However, this book is not just for scholars
and researchers.

Erudite conclusions on the muffling of dissent
thatis covered between Chapters2and 10 isconveyed
using the humour, irony, cynicism embedded in the
words of the people of Kudankulam, making it acces-
sible for non-academic readers. The book attends to
everydayness of living with sedition charges among
others — over 9000 villagers of Kudankulam were
slammedwith sedition chargessince 2011.4 Itexplicates
how the burden of state excesses is borne by the peo-
ple and has further constrained the social mobility of
analready marginalized people. She further shows how
the protest that was against state excesses and neglect
wasalso constrained by the same, forcing people to bid
a very complex farewell to their dissent against the
plantand other mining activitiesinthe region. Yet, the
spark of anti-nuclearism hovers over in the region as
the book’s concluding chapter narrates.

In telling the stories of dissent, marginaliza-
tion and irradiation to larger audience, the book also
locates the struggle inthe wider context of New Social
movements, Indian environmentalisms and in the
background of the various cultures of dissent in the
dissentious post- and anti-colonial Indian peninsular.
Chapter 3 on Cultures of Dissent will attract the inter-
est of scholars, students and activists studying social
movements that concerns the intersections of new left
and livelihood struggles, risk movements, anti-nuclear
movements in the subcontinent and wider South Asia,
nonviolence resistance and peaceful protests, the sali-
ency of democratic values in enacting protests among
others. The analysis transverses the ideologies, identi-
ties, tactics, strategies, action, demands and alternatives
putforth by protestcampaigns.

Chapters 4 to 10 also espouse a commitment
to analyzing various scholarly conceptualizations
about the nuclear and non-nuclear Indian state.

4. Arun Janardhanan, ‘8,856 “Enemies of State”: An Entire Vil-
lage in Tamil Nadu Lives Under Shadow of Sedition’, The Indian
Express, 12 September 2016. Accessed 10 November 2017. http:/



After reading Kudankulam using concepts of deep
democracy, coloniality and postcoloniality, mosaic
fascism, governmentalities, slow violence, cultures of
secrecy, the paradoxes of belligerent benevolence
and ignorance/knowledge, nuclear exceptionalism,
citizen science, Kaur’s analysis fructuously culmi-
nates in assessing Kudankulam via Mnembe’s necro-
politicsand Agamben’s bare life. The deep engagement
with the manner in which the nuclear state ‘makes
live’ and ‘letsdie’ minersand people protesting against
poorly regulated nuclear developmental projects taps
onto the commoner’s conscience.®

By wrapping in the politics of ‘othered selves’
or alterity with necropolitics, the book attempts to
showecase to the readers the violative, embarrassing
and suffocating practices of India’s nuclear-industrial-
military state complex against anti-nuclear dissent.
At times, such practices also involve the forfeiture
of basic health and biomedical infrastructures, as
Chapter 7, Discipline and Deviance, shows. ‘Othered
selves’ and necropolitics conveyed together enables
readers to resonate with the painstaking and trauma-
tizing experiences of necropolitical state neglect.
As Gabriele Schwab writes, ‘nuclear subjects are
traumatized subjects.’® The necropolitical lens talks
to a newness in reading India’s political systems
which could be of interest to political scientists and
humanities scholars. The reader, however, has to
partake in the task of teasing out the conceptual work
that seemsdistributed across the book.

The book, like many other books on environ-
mental politics and injustice, time and again mentions
state/industrial neglect of contaminated communi-
ties. However, ‘neglect’ exercised as a socio-technical
tool (not just psychological) by the state and pollut-
ing industries to validate or invalidate illness experi-
ences of contaminated communities receives little
scholarly attentionand analysis. Itwill beaparticularly
useful political and counter-hegemonic work for
scholarship in India’s nuclear studies and Critical
Nuclear Studiesto attend to ‘nuclear neglect’—acom-
posite of things, bodies, knowledges and relations
that are not cared for in order to maintain the theatric
of nuclear nationalismor being nuclear.
/indianexpress.com/article/india/india-news-india/kudankulam-

nuclear-plant-protest-sedition-supreme-court-of-india-section-
124a-3024655
5. Michel Foucault, Societies Must Be Defended: Lectures at the

College De France, 1975-76. Edited by Arnold Davidson. Pica-
dor, New York, N, 2003.

6. Gabriele Schwab, Radioactive Ghost. University of Minnesota
Press, Minneapolis, MN, 2020, pp. xiii.

As the text gets stuck in the quagmire of margi-
nalization, necropolitical or otherwise, itbranches out
to contemporary topics of interests in Indian politics
including Digital India, the toxygen (toxic oxygen) of
media sting operations, politics of NGO and FCRA,
Hindutva — thereby engaging the readers. In con-
clusion, this book engages both academic and non-
academic readers by telling stories of everydayness at
Kudankulam. Itisamuch-needed book on Kudankulam
and the Indian nuclear-industrial-military complex
that torques the lives of those it affects. Regardless of
who reads this book, the stakeholders, especially the
employees, technologists and scientists of the Indian
nuclear-industrial-military complex including the
Indian Rare Earths Limited, Nuclear Power Corpora-
tion of India Limited, must read this book. It’sinnocent
toexpectany disruptions in their hegemonic apparatus
after they read Kudankulam, particularly in a state of
neoliberal and authoritarian Hindu nationalist politics,
and that’s the sad state of nuclear and radiation affairs
inthe country.

Misria Shaik Ali

PhD candidate, Department of Science and
Technology Studies, Rensselaer Polytechnic
Institute, New York

THE BRASS NOTEBOOK by Devaki Jain. Speak-
ing Tiger Publishing, Delhi, 2020.

The Brass Notebook is renowned feminist economist
Devaki Jain’s memoir. Her life has been blessed with
rich experiences given the freedom her father allowed
her, which was unusual for the time. She had been for-
tunate that her Tamil Brahmin father did notimpose the
same restrictions and rituals upon her as he did on her
eldersisterswhenitcame to education, marriage, travel
among others. Astonishingly she was even permitted
by her father to stay alone in London after he had taken
herthere onan official trip asacompanion.

Her trip was eventful; she managed to spend
a few days with the then High Commissioner of
India, Vijay Lakshmi Pandit. Later, Devaki attended a
two-week seminar organized by the Quakers in
Saarbrucken, Germany. There she met a Dane who
persuaded her to accompany him. His plan was to
hitchhike to England after taking a short detour to
Copenhagen and then Sweden. Devaki agreed. Later
she did an overland trip from England to India with
another friend. She does remark in amazed wonder
that ‘Looking back, itis surprising how little my father
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resisted.” At this time, charmed by the idea of attend-
ing Oxford University, even thoughthe admission pro-
cess was over, she was admitted to Ruskin College, a
relatively ‘new’ college that catered mostly to the work-
ing class and offered subjects like economics and
industrial relations.

Years later when she met the principal H.D.
Hughes and asked him why he had let her in, his reply
was ‘Pure amusement ...at the sight of this evidently
upper class Indian girlin herearly twenties, asking des-
perately to be allowed to study alongside men and
women in their thirties with more than ten years of
hard manual labour behind them. How, he said, could
he resistsuchasocial experiment?’

Devaki’sadventurous spirit permitted her to chal-
lenge her boundaries constantly. She did this even by
marrying out of her caste to the prominent Gandhian,
L.C. Jain, a Jain from Rajasthan. It was this very
feistiness that enabled her to very early on in her life
begin to question inherited traditions of culture and
knowledge. For instance, inone of her earliest publica-
tions, an essay, ‘The Social Image’, that she wrote for
Seminar (‘The IndianWoman’, #52, December 1963,
pp 20-23), she states categorically that the social
image of women is mostly a patriarchal construct that
is enabled by their veneration of the panchkanyas —
Sita, Ahalya, Draupadi, Tara and Mandadori. She
argues that this imagery fails to accommodate many
women who fall outside “this Sita orbit’. This neglect
creates both environmental and internal pressures. For
example, the woman who stays unmarried and follows
acareerisconsidered anaberration. Instead she sought
for the celebration of more rebellious women in the
ancient Hindu traditions, women who stood up for
themselves, and didn’t definethemselvesinrelationto
men: Amrapali, a cultured and worldly courtesan;
Gargi, anancientphilosopher; Avaiyar, a Tamil poetand
scholar,among others.

Later she was fortunate to have her values
endorsed while she wasenrolled at St. Anne’s College
for her PPE course. Her tutors, Iris Murdoch, Peter
Ady, Jenifer Hart: three supremely intellectual women,
took her seriously as a fellow thinker — a respectful
intellectual engagement. ‘1 was awoman among other
women, and we were bound by ties of intellectual
sympathy. | was being valued for my intelligence, hard
work and achievement.” A bond of sisterhood that she
learned to value later as an economist and at the helm
of Institute of Social Studies Trust (ISST).

Devaki Jain is known for recognizing the value
of awoman’s labour in real economic terms, whether
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towardsthe national economy or inthe personal space.
It was a slow and methodical process as she accrued
experience asaneconomist, firstby writing The Demo-
cratic Alternative at Minoo Masani’s invitation. Later
as a lecturer in the Economics department, Miranda
House, University of Delhi, she taught public finance.
She would often walk across to the Delhi School of
Economics to converse with eminent economists like
Amartya Sen, K.N. Raj, Sukhamoy Chakraborty, and
Jagdish Bhagwati to name a few. By 1972, she quitthe
university and the Indian Council for Social Science
Research (ICSSR) helped her set up anew field-based
project onthe unrecognized contribution of womento
the economy. Later she was commissioned by Sheila
Dhar, Director, Publications Division, to edit Indian
Women, to coincide with the UN International Year of
Women, 1975. Contributors included, among others,
Andre Beteille, Veena Das, Ashok Rudra, Romila
Thapar, and Qurratulain Hyder. Ester Boserup, work-
ingonwomen inAfricanagriculture, demonstrated the
significance of gender roles in social analysis. Ashish
Bose, a demographer, presented for the first time the
falling sex ratio in India. The ratio declined from 972
females per 1000 males (1901) to 930/1000 (1971),
prompting Amartya Sen to coin the phrase ‘India’s
missingwomen’. Women of many differentkinds were
described in *Indian Women’: nuns, teachers, nurses,
students, matriarchs. Later the Government of India
also set up a committee to report on the status of
women in Indiaentitled ‘Towards Equality”’.

Thisproject pushed her into exploring her hunch
that “the official figures on women’s participation in
work were seriously underestimating the facts on the
ground; | also suspected that what lay behind this
underestimation was a deep methodological flaw in
the approach to measurement.” Her proposal to Raj
Krishna’s Institute of Social Studies Trust (ISST)
brought together her two interests — growing fascina-
tion with women’s role in labour, and her specializa-
tion in statistics. Her findings that the measurements
were all wrong and much of the time data on women’s
economic contribution was not even being collected.
Shealsodiscovered that the female work participation
rates were in fact higher than participation rates for
men amongst the landless in India, ‘landless’ being a
proxy for extreme poverty. This challenged the long-
held belief that the main breadwinner of a household
was generally aman.

The string of accomplishments Devaki Jain
garneredareendless. For instance, she was one of three
womenwhowas invitedto participate in Julius Nyere’s



twenty-eight member South Commission. It was cons-
tituted to give voice to the shared perspective of the
South, drawn from the experience of Non-Aligned
Movement countries, and not simply imported from
northern models that may or may not be suited to the
conditions of these societies. She has worked with vari-
ous national and international agenciescommittedtoa
gendered understanding of economics. Her strong
friendships with well known feminists like Gloria
Steinemand Alice Walker, have only strengthened her
perspective on women’s rights. In fact, it is the funda-
mental principle that she agrees with and so heartily
endorses Walker’s view that there is no problem in
being called a ‘feminist’ or a ‘womanist’, whatever it
takes for women’s liberation to be recognized and for
awoman to earn her freedom—that is all that matters.

In keeping with her strong characteristic of
recognizing her self-worth and preserving her dignity,
she documents the sexual harassment she faced from
her maternal uncle and later by a well known Swedish
economist at Balliol College, Oxford in 1958. She
was interviewed for the job to be his junior research
assistant from Asia to work on his magnum opus, a
three-volume work on development. She had been
interviewed at the home of the then Swedish Ambas-
sador to the UK, Alvar Myrdal. Reflecting upon the
incident in the wake of the #MeToo movement, Jain
realizes that in 1958 she had no recourse to retribution
as there is now for women who work for men and are
sexually harassed. Different age, different rules. But
why adoyen of feminism like her chooses notto reveal
the name of the aggressor, when she doesn’t hide the
specific familial relationship with her maternal uncle
(whoshealsodoesn’thame) ispuzzling. Atany rate, it
was her choice to make and must be respected.

Thetitle, The Brass Notebook, has been inspired
by Doris Lessing’s The Golden Notebook where
Devaki Jain uses ‘brass’ as for her it has warm asso-
ciations with her childhood, but it is also ‘a hardier,
homelier metal than gold. It represents not perfec-
tion or unity, butan honourable imperfection consistent
with my own limits.” This clearheaded understand-
ing of what it means to be a woman, chart her own
career and who values her labour were pathbreaking
conceptsthenand to some extentare evennow—nearly
six decades later. The Brass Notebook is a snapshot of
alifewell lived by a pioneering feminist and an excel-
lentrole model for subsequent generations.

Jaya Bhattacharji Rose
Publishing consultant, Delhi
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In memoriam

Roddam Narasimha 1933-2020

PROFESSOR Roddam Narasimha (herafter RN), one
of India’s leading scientists, researcher and teacher
passed away in Bangalore on 14 December 2020 atthe
age of 87. Having obtained a basic degree in mechani-
cal engineering from UVCE, Bangalore he graduated
with a Masters from the Department of Aeronautical
Engineering, Indian Institute of Science (I11Sc) in
Bangalore. At 11Sc he was mentored by Professor
Satish Dhawan, one of the founders of the indigenous
Indian space programme and Director of 11Sc for over
20 years. RN went on to do his PhD under Hans
Liepmann, who had also supervised Prof Dhawan, from
the prestigious California Institute of Technology
(Caltech), inthe USA.

RN belonged to that generation of Indian stu-
dentswho pursued higher studies in Europe or the USA
and then returned to nourish and build research tradi-
tions and capacities in the just turned independent
nation, with aninsistence on excellence and quality. He
was to become Professor at 11Sc in the now renamed
Department of Aerospace Engineering over a near
four-decade period. He also served as Director of the
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CSIR’s National Aerospace Laboratory (NAL), Ban-
galore, was closely associated with the Jawaharlal
Nehru Centre for Advanced Scientific Research
(JNCASR) for 14 yearsand was also Director, National
Institute of Advanced Studies (NIAS), Bangalore.
Throughouthe maintainedaclose relationshipwith 11Sc.
Overtheyears he received several prestigious awards,
including being elected Fellow of the Royal Society.
RN made fundamental contributionsto anumber
of areas in fluid mechanics, especially in the study of
turbulence, the application of parallel computing to prob-
lems in fluid dynamics, and finally modelling of the
monsoon. Inalandmark paper published on the vibra-
tion ofanelasticstring, RN derived an equation that has
since been named after him. RN took on the challeng-
ing task of building scientific institutions insovereign
Indiavery seriously, inspiring students towork on new
scientific problems, building a tradition of scientific
research while at the same time working on problems
relevantto India’s developmental needs. Thishe did as
oneinvolved bothasanengineering scientistin India’s
aerospace industry and as a policymaker. At NAL he
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participated in a number of projects such as the deve-
lopment of the indigenous Light Combat Aircraft
(LCA), and initiated work on parallel computing fora
number of applications.

Twomonthsago I received anemail from RN that
was the last | would receive, asking me about when a
book a colleague and | had edited would be released.
He had an article in this forthcoming volume on Ger-
man engineering science and its extended genealogy,
and its linkswith Caltech and the India Institute of Sci-
ence, Bangalore. Like some of the leading scientists of
that generation their commitmentand work inscience
in no way exhausted their contributions or personality.
He was a scientist well informed about the history of
his own discipline, the sciences of the West and India
and made salientcontributionstothese interdisciplinary
fields. In the coming days and weeks many scientists
will turn back and reflect upon and commemorate his
contribution to the engineering sciences and the fields
of investigation and research programmes that germi-
nated from these contributions. The Indian Space
Research Organization (ISRO) and the aerospace
industry, particularly the public sector Hindustan
Aeronautics Limited, benefitted immensely fromRN’s
work andthat of his colleagues and collaborators.

In what follows I shall not discuss his scientific
and technological work for the obituaries by his col-
leagues and students have addressed them with com-
petence, accuracy and a deep fondness. In the years
when | met him frequently there was another side of
his immense learning that | encountered and about
which I shall presentafew reminiscences. Thiswasin
the late 1980s and early 1990s when | was working with
the history and philosophy of science research pro-
gramme at NISTADS and had just published my first
papers in the philosophy of science and the history of
science. Amongstotherthings | was curious aboutdocu-
menting the vocation of research programmes thatcom-
menced at the so-called periphery of the sciences and
acquiredglobal visibility. | had cometo know of the long
commitment of RN’sresearch group to understanding
the “onset of turbulence’ and the turn this research
programme had taken in RN’s own research. And so |
decided to study the programme just mentioned and
was affiliated with RN’s group at NAL where he was
the Director even while he remained a professor at the
Institute of Science. It was agreed that we would meet
athisoffice, notat NAL, atthe Centre for Atmospheric
and Ocean Sciences at the Indian Institute of Science
that was then located in the building of the Centre for
Ecological Studies.

Late on Saturday afternoons after he had met his
PhD students and collaborators I would get some time
with him. I couldn’tcomplain for being the last because
the discussions were never hurried since nobody was
waiting to meet him after me. My queries invariably
began with the early attempts of the research group to
understand the onset of turbulence and then extended
to his and his students’ research on the phenomenon
of relaminarization of turbulent flows —an interesting
problem in fluid mechanics with applications in the
aeronautical industry aswell. | was attempting to trace
how this research programme evolved over the next
decades and the new areas of research that branched
out of the same.

While | collected and read papers published by
the group | was constantly talking to two former doc-
toral students, G.S. Bhat and Sudarsh Kailas. The
Saturday meetings gradually became occasions to
discuss other matters | was researching at the time
withmy colleague S. Irfan Habib in Delhi and RN took
time to comment on some of the drafts | presented him
with interest. It didn’t take long to encounter not just
the wide breadth of his interests but of his reading on
the history of sciences and the history of mathematics.
Larger questions on the history and philosophy of sci-
ence often came up for discussion — and though we
agreed uponmuch, there were many issues aboutwhich
we thought differently, given the distinct different dis-
ciplinary frames we employed to approach the object
of discussion—butthese differences never came inthe
way of the interesting and edifying conversations that
followed. Though my reading at the time extended
beyond the purely internal accounts of the history of
sciences and technology, | learned a great deal from
his close and nuanced internal accounts of technology
atevery meeting during those years.

It was around this time that he asked me to look
into the life of Mokshagundam Visvesvaraya, the grand
old man of Mysore and engineer whose life fascinated
RN —not just for the engineering but the larger social
contextwithin which the former lived and about which
he himself knew a great deal. And here RN was
proactive in helping me meet some of the people who
were aware of the socio-economic and cultural life of
Mysore in the 1930s. So one day we went off to meet
the literary icon of old Mysore, Nittur Srinivas Rao, who
wasthen possibly in his late 90s and after having intro-
duced me RN left me to pursue my interviews with
him. He promoted a number of such efforts that were
collated in a volume he edited entitled Dialogues
across Disciplines.
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After | returned to my institute in Delhi and our
meetings naturally became less frequent, the exchanges
continued over email. What continued to intrigue me,
as Peter Galison has pointed out in other contexts, was
how the empirical, theoretical, matters of instrumenta-
tion and personal orientations and resources were so
entangled insteering the trajectory of scientific research
programmes. For example, how did the interests in
relaminarization and the experimental issues that
needed to be sorted out in that domain lead up to the
Monsoon Boundary Layer Experiments. And how did
these interests dovetail with that of other colleagues
leading up to the formation of the Centre for Atmos-
pheric Sciences. RN with his colleagues played arole
in the creation of the Centre and much later he was
responsible for impressing upon the government the
need to create a Ministry of Earth Sciences.

During our conversation onthe history of sciences,
it became evident that P.C. Ray’s History of Hindu
Chemistry had leftadeep impression and he often won-
dered how much more had been said on the matter since
the publication of Debiprasad Chattopadhyaya’s
Lokayata that had marked a milestone inasmuch as it
highlighted the origins of materialistthoughtin India. RN
may have beenwary of Debiprasad’s Marxistaccount
of the history of scientific thought in India, but he did
play a role in instituting an award for Debiprasad
Chattopadhyayain recognition of hiswork, probably a
year before the latter passed away.

I next had the chance to work with RN when he
chaired INSA’s National Commission for History of
Science. The Commission was till then comprised
largely by scientistsand historians of science. RN made
itapointtobring inhistoriansaswell. One of the issues
that came up for discussion over the years was the
historiographical distance that had come to separate the
scientist’s history of science from the professional or
disciplinary history of science, which was beginning to
have adeleterious effecton the disciplinein India. RN
took cognizance of the problem that was difficult to
resolve given the conceptual momentum and sociolo-
gical segmentation of disciplinary movements, but in
his patientand considered way he carried the different
views of the Commission.

As mentioned earlier, we had different ways of
looking at questions on the history and philosophy of
science. Hisgeneration of scientists, who were students
inthe late 1940s and 50s, was schooled in Butterfield’s
and Koyre’shistoriography of the 17th century Scienti-
ficRevolutionand asaresultwere drawnto responding
to the Needham question in non-European contexts.
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Thosewho entered the field inthe 1980s were schooled
inthe ideathat the big picture of the 17th century scien-
tificrevolution needed to be decentred. | read the drafts
and commented on papers RN published in his attempt
toanswer the Indian half of the Needham question.

The essays in abook a colleague and | edited to
commemorate Needham’s historiography following his
demisein 1995did not stray down the line of Needham’s
question, but disputed with Needham’s ideas and how
to work towards a genuinely global history of science
inourowntimes. RN’s classic paper on Tipu’s rockets
was well within this transcultural problematic. When
it was first published it was framed by the idea of a
neglected episode on the history of technology — of
presenting aseemingly unrelated object in anew con-
text of technological evolution. The paper when read
through the lens of contemporary concerns of histori-
ansof science and technology isabout the transcultural
circulation of ideas and technological objects and the
improvisationand redefinitionthey undergo inthe pro-
cess of circulation. There is much in the latter part of
the paper, which should be material for historians of
science andtechnology to look into. Hence its salience.

RN was deeply committed to thinking about his-
tory inthe civilizational paradigm. And here too trends
indisciplinary history had moved away and historians
looked skeptically onthe conceptof civilization—both
historians and scientists are well aware that concepts
and theories have half-lives. Sanjay Subrahmanyam
and Romila Thapar had urged scholars to rethink their
civilizational historiesand categories. The conceptwas
seen by historians to embrace far too much diversity
spread over vast geographical expansesand durations
of time into a unitary whole. But RN’s characteriza-
tion of the Indian exact sciences as premised on com-
putational positivismwill stand the testoftime in perhaps
marking one important phase in the history of the exact
sciencesinthe South Asianregion.

Over the last two decades | never missed the
opportunity to meet him on my visits to Bangalore.
Agreement during the conversations that followed was
alwaysaccompanied by acharming smileandatrium-
phant exclamation: ‘That is correct’, as if something
had been achieved. But when we failed, there was a
sigh and a long drawn out “Wellll?” and the conversa-
tion continued for that became an opportunity for more
thinking and engagement. This attitude of constant
intellectual engagementand an enviable enthusiasm of
inhabiting the world of ideas made of himthe exemplary
academic. AndthatRN indeed exemplified thisideal is
evident in his standing that extended beyond discipli-



nary boundaries. Many of us outside the world of sci-
ence, or studying social and cultural aspects of science,
will certainly miss his farsighted encouragement of the
need for dialoguing across disciplines in an academy
splintered into three cultures.

Dhruv Raina
Professor, School of Social
Sciences, JNU, Delhi

Sunil Kothari 1933-2020

SINCE the eminent dance critic and scholar Dr Sunil
Kothari succumbed to Covid on December 27, there
has been a remarkable outpouring of affection and
admiration for him. Dancersin particular butalso dance
writer colleagues and friends from all over the world
have written eulogistic obituaries that recount trea-
sured memories of his friendship and, most of all, of
hisencouragementand support of themand their work.

Yet, gregarious as he was, flitting around the world
to attend dance performances, conferences and other
events, he rarely spoke muchabout himself, his family,
hischildhood, and even less aboutthe strugglesand dif-
ficultiesthat only hisbosom friends were privy to. Few
knew he was the youngest of 10 siblings, though he did
admit, intriguingly, inavideointerviewthat, as the four
year-old son of Dahiben and Manilal Kothari of the
Khedadistrictin Gujarat, he never even knew histhree
sisters.

Most people know of him from his heyday as
dance critic for the Times of India and author of at
leastten books on various forms of Indian dance. Since
booksondanceare heavily illustrated, too many people

regard them as ‘coffee-table books’, a pejorative term
that belies how well researched they were. | often use
them as reference books when reviewing perfor-
mances or writing and lecturing on Indian dance.

Having delved into the information available
on-lineabouthim, | find itcurious how little one learns
about his early days. Stellar Kathak dancer and fellow
Guijarati, Aditi Mangaldas, recently remarked on her
own shortcoming in never asking him about himself.
Mostdancers, people he loved, watched and befriended,
related to him as “the critic’, for he usually approached
them about their work. Only after his leaving us have
there been anecdotes about him.

I first met him in New Delhi in 1961 as friend of
painter Amrita Sher-Gil’s sister, who married India’s
second Chief Election Commissioner, the Sanskrit
scholar K.V.K. Sundaram. Sunil had jumped the gate
of 5Race Course Road late at night, thrown pebbles at
the window of the room I was sharing with their daugh-
ter Navina and, instead of going to see his saheli
Mrs Sundaram, stopped to chatwith us, regaling us with
anecdotes thathad us giggling late into the night.

Over the years our friendship blossomed, and
I enjoyed many aninspired eveningwith himatadance
or theatre performance in New Delhi, in Chennai, in
New York. We usually sat together; whoever arrived
first saved the adjoining seat for the other. Sometimes
he would murmuramusing comments into my ear, mak-
ing me chuckle. More often we shared our rapture over
aparticularly splendid performance. The lasttime was
during the Madras Music Academy Festival barely a
year ago. Registering our delight with Odissi dancer
Bijayini Satpathy’s performance, we both sponta-
neously stood up toapplaud her.

Dr. Sunil Kothari with Rajika Puri prior to Opening of Dr. Sunil Kothari family photo — with his siblings and their progeny circa
Madras Dance and Music Festival 2019. 1950.
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Sunil Manilal Kothari was born eleven days
before the end of 1933 in the Kheda district of a
Guijarat that was then still part of Bombay state. The
first memories we have of him are as a four-year-
old being taken by his mother to the shrine of Lord
Krishna at Nathdwara in Rajasthan and staying there
for several days. Apparently, his mother asked him to
dance to the pakhawaj drum being played at a tem-
ple. She also taught him a sloka that he never forgot
andwhich led to his fascination with Sanskrit, inwhich
he received an MA while also studying to be a char-
tered accountant.

While at Mumbai’s Sydenham College (where
he later taught during the ’50s), one of his brothers —
on noting his fascination with a recital by Sitara Devi
— engaged a Kathak teacher for him at a school near
Mumbai’s Opera House. A performance by the
Travancore sisters then led Sunil to Bharatanatyam
guru Kalyan Sundaram Pillai, also based in Mumbai.
For many years he combined his profession of char-
tered accountant with his extracurricular fascination
with dance, so much so that he captured the attention
ofeminentscholarand writer on Indiandance, Mohan
Khokar, then head of the newly formed Department of
Danceatthe MS University in Baroda, Gujarat.

Fascinated by Marg magazine’s September 1957
issue on Bharatanatyam, the young Kothari asked
Dr Khokar to introduce him to eminent author Mulk
RajAnand, also founder and editor of the path-breaking
art magazine. Dr Khokar then urged him to attend
Sangeet Natak Akademi’s legendary All India Dance
Seminar and Festival that brought together leading
figures in India dance of the day from Rukmini Devi,
founder of Kalakshetra and art scholar Kapila
Vatsayayan to Mrinalini Sarabhai and Manipuri dancer
Nayana Jhaveri. Dr Kothari thus met the stellar prac-
titioners of our major dance traditions about which he
later edited hismost popular books: on Bharatanatyam,
Kathak, Odissi, Kathakali, Kuchipudi, Sattriya, most
ofwhichwere published by Marg.

Therest, asthey say, is history. We can only hope
that the manuscript of his memoirs in Gujarati, sentto
a publisher in Ahmedabad just before he died, is not
only published but also translated into English so that
dance lovers worldwide have access to his wide-
ranging love and knowledge of virtually all the dance
formsof India.

RajikaPuri
Dancer, dance presenter,
on-stage lecturer, New York
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Astad Deboo 1947-2020

Astad Deboo was born in Navsari, on Agiary Street, a
sacred site for Zarathustrians like himself. Sadly he
passed way in his home in Shapur Baug Grant Road,
Mumbai, shortly after he was diagnosed as having
pre-Hodgkin’s lymphoma, despite chemotherapy. His
sisters Kamal, and Gulshan, and cousins, Eruch, Cawas,
Manek, Aban and their families survive him. He grew
up first in Calcutta and then Jamshedpur, where his
father worked at TISCO (now Tata Steel).

| first met Astad in 1967 when | was auditioning
dancers for an event that | choreographed called The
Joyous Cosmology, at the Vallabhbhai Patel Stadium,
over Christmas. Among the applicants was one who
gotupandturnedaroundand around, spinningaway in
total abandon. Thatdancer, Astad, spoke directly to my
heart with his total involvement without inhibition
andwentonto similarly entrance many generations of
audiences. As it turned out, spinning, sometimes
dionysiacally fast, and later in a meditative pace, was
to become amotifin Astad’s performances.

Two aspects of Astad’s personality shine out for
me. He loved dancing and he loved people. Despite his
stellarappearancesasadancer all over the globe, Astad
did nothave an easy time asapioneering male contem-
porary dancer. Buthe always kept his head up and used
to advise me, ‘Loving dance,” he would say, ‘is worth
far more than allowing oneself to be distracted by
uncomplimentary reviews and nasty comments.” Astad
was deservedly recognized with two of India’s highest

Uttara and Astad, JazzIndia, Mumbai 1977.



Astad with Hema Rajagopalan and company, Chicago, 2019.

awards, the Sangeet Natak Akademi Award in 1996
for performance and choreography, and the Padma
Shriin 2007 for his contributionsto Indian cultural life.

Astad had wings on his heels. In 1969, he boarded
a cargo boat and made his way hitchhiking through
Europe to reach New York in 1974. From then on he
never stopped moving. He danced inexotic sites, such
as on The Great Wall in China, in the snowy Alps, as
well as in metropolitan cities. | recollect his perform-
ance at Lincoln Center (2009), and the Metropolitan
Museum in New York, as well as performances in
Mumbai. He had a brilliantway of literally thinking on
his feetand adjusting to a variety of situations.

Astad Deboo told Ketu Katrak in October 2005:
‘I haven’t spent a year in any country for the last forty
years... it is now a way of living. Nothing is really
exciting me to ground me. | need that change, not
change in my work. My work is with me all the time.
| just need that change of environment. | need the
change of food, of music, of people, that is a sort of
stimulationforme.’

Some like Nandini Nair and Anita Ratnam saw
Astad asa ‘lonely warrior’ riding off into endless sun-
sets. While the act of performing involves solitude, in
that the performer-choreographer has to draw the per-
formance and dance out of his/her own self, | would
like to point out that gregarious Astad had or made
friends everywhere he went. As a friend himself,
Astad was a rock of support, sympathy, creative sug-
gestionsand generosity of spirit.

As he kepton dancing, his dances always imagi-
native, became more finely structured with more
nuanced details and elegance. His presence grew more
densely focused. His dance became strongly evoca-
tive, rather than narrational. Some, like his earlier solo

work Thanatomorphia, asked if death is
liberation or celebration. His solo dance
Mangalore Street that he performed at the
East-West Encounter in 1984 was a satiri-
cal spoof. Later works like Rhythm Divine,
The River Runs Deep (2017) he created
were in collaboration with the Manipuri
pung dancers. In fact, Astad worked with
thang-ta and pung cholom artists over a
period of at least 16 years. He collaborated
with Dadi Pudumjee’s spectacular pup-
pets. He collaborated with postmodern
choreographer, Rani Nair of Sweden in
August 2017, with Bharatanatyam dancer-
choreographer, Hema Rajagopalan, 2019,
(MacArthur Foundation grantee, Chicago)
andonandon.

An avid philanthropist in his own way, Astad
believed notjustingiving back, butin paying it forward
by working with hearing impaired Action Players of
Kolkata, at the Clarke School for the Deaf in Chennai,
and Gallaudet University in Washington DC. He
recruited and taught dance to street children of Mira
Nair’s Salaam Balak Trust and raised funds for tours
for these young dancers of their joint performances.
Through all these morphing and varied collaborative
works, Astad always managed to stay true to his own
personal style which he had evolved with elements of
Kathakali, Butoh, and other contemporary forms.

Astad’s choreography, his costumes specially
designed for hismovementand personality, hiscornrow
hairstyle, his use of Dadi Pudumjee’s masks, all spoke
to hisminute attention toand ability to realize stunning
visual effects. He understood the power and emotive
qualities of colourandscale. He also paid close attention
tothe international music scene, and on one of his visits
shared with me some wonderful CDs of contemporary
Indian music. Astad Deboo, dancer, choreographer,
philanthropist, and friend to many, will be missed.

UttaraAsha Coorlawala
Professor, (Adj) Dance,
Barnard College, New York
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