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EDITOR’S NOTE

This Volume 10 of the Gender Human Rights and Law, covers a seldom
delved into topic: women with mental illness in India. The book is
unique because of the combination of three perspectives from which
the study is made- law, healthcare, and feminism.

The Mental Health Care Act, 2017 is a recent legislation, repealing
the earlier law on the topic, that is, the Mental Health Act, 1987. The
2017 Act is a legislation introduced to upgrade the legal framework to
meet with the requirements of the United Nations Convention on the
Rights of Persons with Disabilities, which was ratified by India in 2007.
New concepts find a place in the law, like that of psychiatric advance
directives and nominated representatives. However, this law has also
faced stringent criticisms in delivering too little and non compliance
with India’s obligations under the UNCRPD.

The Author Dr. Kirandeep Kaur, in the pursuit of her research has
conducted key informant interviews and surveys, both online and
offline to ascertain on ground working of law. The publication also
briefly draws upon good practices from the mental healthcare laws of
six other countries to better evaluate the Indian legal framework.

A few key areas on women’s mental health looked at include-
perceptions of women with mental illness, the human rights of women
with mental illness, including their right to access mental healthcare,
right to equality, and their right to protection from cruel, inhuman and
degrading treatment among others.




Dr. Kirandeep has made suggestions on the need to address the stigma,
discrimination and exclusion of women with mental illness in India.
Among the other important suggestions include facilitating care-giver
support, increasing the number of women personnel in mental healthcare
in India, and the protection of the privacy and autonomy of women
with mental illness. She points to the need for gender sensitization,
particularly with respect to the special needs of women with mental
illness not just in general populations but also in the law. These may
go a long way in a realisation of rights of women with mental illness if
recognised and acted upon.

This publication has been delayed due to many reasons and I am glad
to present it now.

I would like to acknowledge the assistance of Ashwini C, Secretarial
Assistant at the Centre for Women and the Law, for providing secretarial
assistance and Pushpa S, Consultant Editor, for the language editing of
this volume.

Prof. (Dr.) Sarasu Esther Thomas
Coordinator, Centre for Women and the Law



PRELUDE

In a predominantly patriarchal society like ours, the position of a
woman is vulnerable, particularly if she suffers from mental illness.
The dichotomous opinions pertaining to the decision-making power of
a person with mental illness have been aired time and again in the legal
and medical circles. However, the health rights and autonomy of women
with mental illness find very little presence in the above discourse.

The Mental Healthcare Bill, 2013, was introduced in the Rajya Sabha in
August, 2013. After multiple considerations and changes, it was passed
by both the houses of the Parliament and received the President’s assent
in April, 2017, to become the Mental Healthcare Act, 2017. The 2017
Act came into force very recently, that is, from 29" May, 2018,' on
which date the Mental Health Act, 1987, stood repealed. The Preamble
to the 2017 Act voices the aim of the Act® to be as follows:

“To provide for mental health care and services for persons
with mental illness and to protect, promote and fulfill the
rights of such persons during delivery of mental health
care and services and for matters connected therewith or
incidental thereto.”

1 Notification No.: S.0. 2173(E), Ministry of Health and Family Welfare,
Government of India (29" May, 2018)

2 The Mental Health Care Act, 2017, was introduced as the Mental Healthcare
Bill, 2013, to bring the legal framework pertaining to mental health care in India
in consonance with the provisions of UN Convention on Rights of Persons with
Disabilities (UNCRPD), signed and ratified by India in October, 2007.
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Chapter III of the 2017 Act introduces the concept of psychiatric
advance directives and Chapter IV comprises provisions pertaining
to the nominated representative of the person with mental illness. The
Act states that any person, not being a minor, has the right to make
an advance directive in writing, specifying the way the person wishes
to be cared for and treated for a mental illness, and the individual or
individuals, in order of precedence, he wants to appoint as his/her
nominated representative.

There have been both legal and medical discourses about the moral
authority of an advance directive and the real stance of advance
directives vis-a-vis autonomy of the patient with mental illness who
has issued the directive.* However, issues relating to advance directives
from the perspective of the autonomy of a female patient with mental
illness have not gathered much attention.

Chapter V of the 2017 Act enumerates the rights of persons with
mental illness: one of the rights being the right to protection from cruel,
inhuman and degrading treatment in any mental health establishment,
which includes inter alia the right to proper clothing so as to protect such
person from exposure of his/her body to maintain his/her dignity; and,
the right to be protected from all forms of physical, verbal, emotional
and sexual abuse.

In the background of the above discussion, it is pertinent to note some
of the following facts:

* According to WHO, many of the negative experiences leading
to mental health risks and responsible for the prevalence of
psychological disorders among women predominately, “involve
serious violations of their rights as human beings, including their
sexual and reproductive rights.”

*  According to a Report submitted by Disabled Peoples’ International
(India), “Almost 80% of women with disabilities are victims of

3 See Guy Widdershoven and Ron Berghmans, Advance Directives in Psychiatric
Care: A Narrative Approach, Journal of Medical Ethics 92-97 (2001)

4  WHO, Gender Disparities in Mental Health, Available at http://www.who.int/
mental_health/media/en/242.pdf?ua=1 (Last visited on May 10, 2020)
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violence, and they are four times more likely than other women to
suffer sexual violence.”

* According to a Report titled “Violence against Women with
Disabilities” submitted to the UN Special Rapporteur,® “Patients
are covertly discouraged to keep themselves clean and attractive
on grounds that they could sexually provoke members of the male
ward.”

It is thereby submitted that there is an urgent need to analyse some of
the provisions of the 2017 Act from the perspective of autonomy and
rights of women with mental illness in the background of the ground
reality.

The primary aim of the book is to analyse the Mental Healthcare Act,
2017, and its plausible implications for women with mental illness in
India. Also, analysed in detail are various relevant issues significant for
the mental healthcare discourse. The discussion is from the women’s
rights perspective. The aim is to generate the “woman question”” and
analyse the legal framework on the existent issue from the perspective
of women with mental illness. Concepts like the psychiatric advance
directives and their implications are analysed. Critical analysis of the
National Mental Health Policy of India and the decisions of various
Indian Courts on mental healthcare are discussed in the light of the
issues concerned.

The Mental Healthcare Act, 2017, came into force very recently, that is,
from 29" May, 2018® on which date the Mental Health Act, 1987, stood
repealed. The Mental Health Care Act, 2017, is read with the Mental
Health Act, 1987, which it repeals. The 2017 Act is juxtaposed with

5  See also Ashwaq Masoodi, Sexual Rights of Disabled Women, LIVE
MINT (December 3, 2014), Available at http://www.livemint.com/Politics/
FDPpol41J0pX037spUU1kL/Sexual-rights-of-disabled-women.html (Last visited
on May 5, 2020)

6 Id.

7  Katherine T. Barlett, Feminist Legal Methods, 103 (4) Harvard Law Review 829
(1990)

8  Notification No.: S.0. 2173(E), Ministry of Health and Family Welfare,
Government of India (29" May, 2018)




Gender, Human Rights and Law

the provisions of UNCRPD,’ which this Act incorporates, and various
other International instruments. Also, analysed are the National Mental
Health Policy of India, 2014,"° and the Mental Healthcare (Rights of
Persons with Mental Illness) Rules, 2018,"" from the perspective of
women with mental illness.

9  Available at http://www.un.org/disabilities/documents/convention/convoptprot-e.
pdf (Last visited on October 10, 2020)

10  The National Mental Health Policy of India (2014), Available at https://www.nhp.
gov.in/sites/default/files/pdf/national%20mental%?20health%20policy%200f%20
india%202014.pdf (Last visited on April 5, 2020)

11 Notification No.: G.S.R. 509(E), Ministry of Health and Family Welfare,
Department of Health and Family Welfare, Government of India (29th May, 2018)
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Defining Mental Illness

The definition of “mental illness” for the purpose of the
mental healthcare law in India has undergone significant
changes with the introduction of the Mental Healthcare
Act, 2017. This Chapter critically analyses the definition
of mental illness under the 2017 Act. A comparison is also
drawn with the definition of the term as had been provided
in the Mental Health Act, 1987. Clarity is provided with
respect to the difference between the often less understood
concepts of “mental illness” and “mental retardation.”
Various categories of mental illnesses are discussed
thereafter.

1. MENTAL ILLNESS & MENTAL RETARDATION

“Mentalillness” and “mental retardation” are two such concepts which
are often misunderstood and used inter-changeably and incorrectly.
Almost all definitions of mental illness exclude mental retardation from
the ambit of mental illness. It is therefore very important to understand
what comprises “mental retardation” to successfully understand
the concept of “mental illness” and to differentiate between the two
concepts.

Mental illness is not only different from mental retardation; its causes,
implications and symptoms are also very different from that of mental
retardation. A person with mental illness may be absolutely socially
sound and viable,'? and mental illnesses can affect persons of any age
and from any background,*and mental illness can be treatable and
curable if diagnosed within sufficient time.

Mental retardation, often also referred to as “intellectual
disability,” on the other hand, affects a person’s intelligence and
cognitive abilities.'* Mental retardation is a neurodevelopment
disorder. A person with mental retardation generally has a below
average intelligence, and the same limits his/her normal life with

12 See http://lucasdd.info/wp/wp-content/uploads/2015/12/Mental-Retardation-and-
Mental-Illness 201405161349276399.pdf (Last visited on November 1, 2017)

13 1d

14 See http://www.wisegeekhealth.com/what-is-the-difference-between-mental-retar
dation-and-mental-illness.htm (Last visited on November 1, 2020)
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an 1Q" of less than 70-75 as compared to the normal average of
100,'® which results in a sub-average intellectual functioning.!’

Mental retardation is present at birth, but it eventually becomes evident
with the onset of development during the growing years of the person.
Mental retardation involves lack of skills which are necessary for normal
and independent existence of the person;'® for example, disability
pertaining to thinking, planning, learning, action, solving, etc. Mental
retardation is generally life-long and cannot be completely treated."
Fanconi anemia, Down syndrome, hydrocephalus and cerebral palsy
are some of the examples of mental retardation.

MENTAL ILLNESS ‘ MENTAL RETARDATION |
e |t is not present at the time of ‘ e |t is present at the time of

birth. birth. It is a neurodevelopment
disorder.

e |t can affect persons of any age
and from any background. ¢ |t becomes evident in the
growing years of a person.

e |t is treatable and curable.
e It cannot be completely cured.

¢ A person with mental illness
may be absolutely socially
sound and viable.

¢ A person with mental
retardation generally has a
below average intelligence, and
the same limits his/her normal
life.

2. THE DEFINITION OF MENTAL ILLNESS

Section 2(s) of the Mental Healthcare Act, 2017, defines mental illness
as follows:

‘

““mental illness’ means a substantial disorder of thinking,
mood, perception, orientation or memory that grossly
impairs judgment, behavior, capacity to recognize reality

15 Intelligence Quotient

16 See http://www.humanillnesses.com/original/Men-Os/Mental-Retardation.html
(Last visited on November 1, 2020)

17 See http://lucasdd.info/wp/wp-content/uploads/2015/12/Mental-Retardation-and-
Mental-Illness 201405161349276399.pdf (Last visited on November 1, 2017)

18 See https://www.psychologytoday.com/conditions/intellectual-disability-intellect
ual-developmental-disorder (Last visited on November 1, 2020)

19 Id.
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or ability to meet the ordinary demands of life, or mental
conditions associated with the abuse of alcohol and drugs,
but does not include mental retardation which is a condition
of arrested or incomplete development of mind of a person,
specially characterized by sub-normality of intelligence.”

MENTAL ILLNESS
(Section 2(s) of the Mental

Healthcare Act, 2017)
*Thinking,
It means a substantial "M%
. —_— *Perception,
disorder of: «Orientation, or
*Memory.
eJudgement,
It results in gross *Behavier,
q a ET eCapacity to recognize reality, or
impairment of: *Ability to meet the ordinary demands of
life.

Section 2(1) of the Mental Health Act, 198720 stated that a mentally
ill person means “a person who is in need of treatment by reason of
any mental disorder other than mental retardation.” The Mental Health
Act, 1987, did not enumerate any of the above factors and effects of
mental illness that find place in the definition of the Act of 2017.21
The 1987 Act did not throw light on what composed mental disorder,
by just saying that the term excluded cases of mental retardation. The
definition given under the 2017 Act filled this vacuum and provided for
quite an exhaustive definition of mental illness.

Itis, however, noteworthy thattermslike ‘thinking’, ‘mood’, ‘perception’,
‘orientation’ or ‘memory,’ as used in the definition of “mental illness”
under the 2017 Act, can be made subject to different interpretations
with respect to different contents and extents, respectively. The same
is necessary keeping in mind that unlike in the case of physical illness
where the degree and extent of harm or adverse effect on the body can
be gauged or quantified (for example, recording the temperature of the
body, blood sugar level, blood pressure), disorders in “thinking, mood,
20 Available at http:/ncw.nic.in/acts/ THEMENTALHEALTHACTI1987.pdf (Last

visited on October 25, 2017)
21 The Mental Health Act, 1987, Section 2(i)
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perception, orientation and memory” cannot be strictly segregated into
the black and white of normal and not normal, respectively.

The definition in the 2017 Act aids in examining the disorder and their
effect/s on the daily lifestyle of the person; that is, when it is of such
magnitude that it results in gross impairment of ability to judge, general
behavior, capacity to recognize reality or the ability to meet the ordinary
necessities of life, the person is considered to have mental illness.

These disorders could be caused by factors like heredity, lifestyle, drug/
alcohol abuse, deficiency in the body, etc. Mental disorders comprise
symptoms existent in the form of or a combination of “abnormal
thoughts, emotions, behavior or relationships with others.”* Mental
illness is detectable and can be treated with the help of medicines and/
or counselling and therapy.

Section 3 of the 2017 Act states that mental illness should be determined
according to such nationally and internationally* accepted medical
standards as the Central Government notifies from time to time.?* It is
also important to note that no person should be classified as a person
with mental illness except for the purpose of treatment of mental illness,
only. Section 3 also clarifies that external factors, like the following,
should not be considered as the basis for determining the mental illness
of a person:

»  Factors not “directly relevant” to the mental health status of the
person like:

0 economic, political or social status in the society; or
o membership of a religious, cultural or racial group, etc.;

*  Not adhering to certain specific social, moral, work, political or
cultural values;

»  Religious beliefs of the person’s community;

22 See http://www.who.int/mediacentre/factsheets/fs396/en/ (Last visited on
November 5, 2020)

23 See WHO, The ICD-10 Classification of Mental and Behavioral Disorders —
Clinical Descriptions and Diagnostic Guidelines, Available at http://www.who.int/
classifications/icd/en/bluebook.pdf (Last visited on November 1, 2019)

24 The 2017 Act, Section 3(1)
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e Past treatment or hospitalization in a mental health establishment.
(Even though, this can be considered relevant; however, it cannot
be the sole justification considered for determining mental illness
of the person.)®

It is noteworthy that mere determination of mental illness for the
purposes of the 2017 Act does not in itself imply that such a person is
of unsound mind, unless the same is declared by a competent court.?

World Health Organization’s document titled “/CD-10 Classification
of Mental and Behavioral Disorders — Clinical Descriptions and
Diagnostic Guidelines”’” enumerates various categories and sub-
categories into which mental disorders can be classified®® and is based
on Chapter V of the 10" Revision of the “International Statistical
Classification of Diseases and Related Health Problems (ICD-10).”%

Categories of mental disorders (ICD-10 Classification of Mental
and Behavioral Disorders — Clinical Descriptions and Diagnostic
Guidelines):*’

Categories Sub-categories

Organic, including Dementia in Alzheimer’s disease;
symptomatic, mental Vascular dementia; Dementia in other
disorders diseases classified elsewhere like Pick’s

disease, Parkinson’s disease, Huntington’s
disease; Unspecified dementia; Organic
amnesic syndrome, not induced by
alcohol and other substances;

25 The 2017 Act, Section 3(4)

26  The 2017 Act, Section 3(5)

27  WHO, The ICD-10 Classification of Mental and Behavioral Disorders — Clinical
Descriptions and Diagnostic Guidelines, Available at http://www.who.int/
classifications/icd/en/bluebook.pdf (Last visited on November 1, 2020)

28 See BRENDA HALE, MENTAL HEALTH LAW (2010)

29 See http://apps.who.int/iris/handle/10665/37958 (Last visited on November 1,
2020)

30 WHO, The ICD-10 Classification of Mental and Behavioral Disorders — Clinical
Descriptions and Diagnostic Guidelines, Available at http://www.who.int/
classifications/icd/en/bluebook.pdf (Last visited on January 1, 2020)
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Other mental disorders due to brain
damage and dysfunction and due to
physical  disease; Personality and
behavioral disorder due to brain disease,
damage and dysfunction; Unspecified
organic or symptomatic mental disorder.

Mental disorder and
behavioral disorders
due to psychoactive
substance use

Mental and behavioral disorders due to
use of alcohol, opioids, cannabinoids,
sedatives or hypnotics, cocaine and other
stimulants, including caffeine. It also
includes mental and behavioral disorders
due to use of hallucinations, tobacco,
volatile solvents and multiple drug use
and use of other psychoactive substances.

Schizophrenia,
schizotypal and
delusional disorders

Schizophrenia;  Schizotypal disorder;
Persistent delusional disorders; Acute and
transient psychotic disorders; Induced
delusional  disorder;  Schizoaffective
disorders; Other nonorganic psychotic
disorders.

Mood [affective]
disorders

Manic episode, bipolar affective disorder,
depressive episode, recurrent depressive
disorder, persistent mood (affective)
disorders and other mood (effective)
disorders.

Neurotic, stress-related
and somatoform
disorders

Phobic anxiety disorders; other anxiety
disorders like panic and mixed anxiety
disorders; obsessive - compulsive
disorder; reaction to severe stress,
and adjustment disorders; dissociative
(conversion)  disorders;  somatoform
disorders; other neurotic disorders like
neurasthenia, depersonalization and other
specified neurotic disorders.
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Behavioral syndromes | Eating disorders; nonorganic sleep

associated with disorders; sexual dysfunction, not
physiological caused by organic disorder or disease;
disturbances and psychological and behavioral factors
physical factors associated with disorders or diseases

classified elsewhere; abuse of non-
dependence-producing substances like
steroids, hormones, vitamins, anti-
depressants, etc.; mental and behavioral
disorders related to puerperium and
behavioral syndromes associated with
physiological disturbances and physical
factors.

Disorders of adult personality and behavior

Behavioral and emotional disorders, onset of which generally
occurs in childhood and adolescence and disorders of
psychological development

It cannot be forgotten that the above disorders cannot be categorized
into black and white and might sometimes co-exist and overlap, thereby
making it difficult to demarcate these categories as exclusive in nature.
It is to be noted that unlike the 2017 Act, the World Health Organization
document on ICD-10 Classification of Mental and Behavioral Disorders
— Clinical Descriptions and Diagnostic Guidelines® also includes
mental retardation and its various types in the list of mental and
behavioral disorders. A comparative reading of the categories of mental
illness with the definition of mental illness laid down in the 2017 Act
throws light on the viability of the definition and the clarity in concept
introduced by the definition of the term.

Studies reveal that women, often perceived as the weaker
section of the society, are more vulnerable and susceptible
to oppression and neglect in case of a mental disorder.
Gender disparity plays an influential role in mental health.

31 Available at http://www.who.int/classifications/icd/en/bluebook.pdf (Last visited

on November 1, 2020)
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In furtherance of its purpose, this Chapter draws an analysis
of HRW Report (2014) on ““’Treated Worse than Animals’:
Abuses against Women and Girls with Psychosocial or
Intellectual Disabilities in Institutions in India,” which was
instrumental in the decision of NCW and NIMHANS to take
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cognizance of the issue, which culminated in the Report
(2016) by NCW and NIMHANS on “Addressing concerns
of women admitted to psychiatric institutions in India: An
in-depth analysis”

1. PERCEPTIONS ABOUT WOMEN AND THEIR MENTAL HEALTH

Gender disparity plays an influential role in mental health. Factors that
affect the same include the disparity in the control women and men
exercise over their lives, respectively. Their diverse positions in the
societal setup and the difference in treatment meted out to them in the
society, thereby results in difference of their susceptibility to various
risks associated with mental illness.*

Women, often perceived as the weaker section of the society, are more
vulnerable and susceptible to oppression and neglect in case of a mental
illness.* The explanations offered, both in the scientific circles and
the magic and faith-healers’ dominated thought processes, since time
immemorial was that a woman is weak, physically and mentally, and/
or that she is easily influenced by the supernatural and the bad spirits.**
Therefore, she is more susceptible to mental instability and emotional
breakdowns.*

English literature and the annals of sociological history are replete with
such accounts from olden times. Women in the nineteenth century were
sent to asylums and were made subject to correctional treatments, if their
behavior did not fit into the societal set-up. Some of the many grounds
cited were over-education,* refusal to marry, simple ill will towards the
woman, suppressed menstruation, depression after a loss or just using

32 WHO, Gender Disparity and mental health: The Facts, Gender and Women’s
Mental Health, Available at http://www.who.int/mental health/prevention/
genderwomen/en/

33 See Bruct LuBotsky LEvVIN, ET. AL., WOMEN’Ss MENTAL HEALTH SERVICES - A PUBLIC
HEeaLtH PERSPECTIVE (1998)

34  Cecilia Tasca, et. al., Women and Hysteria in the History of Mental Health, Clin
Pract Epidemiol Ment Health. 2012; 8: 110-119.Published online 2012 Oct 19.
Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3480686/

35 The History of Women’s Mental Illness, Available at http://www.epigee.org/the-
history-of-womens-mental-illness.html

36 SHOWALTER, E. THE FEMALE MaLADY: WOMEN, MADNESS, AND ENGLISH CULTURE

1830-1980 (1985)
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of abusive language.’” Genuine cases of mental illness were addressed
with the general understanding about women and their expected role in
the society, including their sexuality and expected physical functions.
Women were labelled as insane and were locked in madhouses for
reasons like depression, post-natal symptoms, menopausal symptoms,
alcoholism, dementia, infidelity, etc. In the west, till the 1800s,** women
who suffered from any kind of mental illness were considered to have
a disease of the soul for which there was no remedy, and therefore,
the only treatment meted out to them was ostracizing them to asylums
for the insane. In these asylums, the inmates were often put in cages,
treated worse than cattle and were given limited food, with lack of
proper sanitation and hygiene.

The nineteenth century witnessed growing interest in the medical
fraternity pertaining to illnesses of the mind. Since there was sparse
existent research on this area, doctors who indulged in such research
resorted to experiments of their own.** One such experiment was that
of'the “rotary chair” where the patient was made to sit in a chair which
was spun at great speed with an attempt to “reset the brain. "

Mere expression of anger or unhappiness by a woman was equated
with madness, and any conduct by a woman which fell outside the set
notions of the society were perceived as hysteria.* The milder forms of
treatment included abstaining from socializing, eating of bland food,

37 Pouba, K., and Tianen, A., Lunacy in the 19th Century: Women’s Admission to
Asylums in United States of America, Oshkosh Scholar, Volume I, April 2006.
Wisconsin: University of Wisconsin Board of Regents, Available at https://minds.
wisconsin.edu/handle/1793/6687, Ritgerd, et. al., Women and Madness in the 19"
Century — the effects of oppression on women s mental health (2013), Available at
https://skemman.is/bitstream/1946/16449/1/BA-ElisabetRakelSigurdar.pdf (Last
visited on April 5, 2020)

38 The History of Women’s Mental Illness, Available at http://www.epigee.org/the-
history-of-womens-mental-illness.html(Last visited on April 5, 2017)

39 SHowALTER, E. THE FEMALE MaLADY: WOMEN, MADNESS, AND ENGLISH CULTURE
1830-1980 (1985)

40 The History of Women’s Mental Illness, Available at http://www.epigee.org/the-
history-of-womens-mental-illness.html

41 See CHARLOTTE PERKINS GILLMAN, THE YELLOW WALLPAPER (1892); See also
EHrENREICH AND *DEIRDE/DEIRDRE ENGLISH, FOR HER OWN Goop: Two CENTURIES
OF THE EXPERTS ADVICE TO WOMEN (2005)
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abstaining from reading/writing and solitary confinement.** Sending her
to an asylum (public/private) or mad house was considered the ultimate
remedy, and the treatment meted out to her there was animal-like.* By
the mid-nineties, mental disorders linked to pregnancy and child-birth
accounted for over ten percent admissions of women in asylums.* The
medical fraternity associated a woman’s mental setup pertaining to her
reproductive cycles of puberty, pregnancy, childbirth and menopause to
her nervous condition.** The term associated with the same was that of

the “wondering womb,” which lead to such conditions.*

Reasons for mental illness and treatment for mental illness were very
different and were backed by completely different reasoning for men
and women, respectively.’ Hysteria was linked to intellectual women.*®
Women were made to abstain from socializing, reading and writing and
forced into being limited to the “passive housewife role.”* Anorexia
loomed as an attempt by women to fit into standards of an ideal beauty
in the society, a trophy to be exhibited by the husbands. Nymphomania
was labeled on women feared as being aggressive. Women who showed
strong beliefs, desires or inclinations were, thus, put into asylums, to set
an example for the other women to keep away from following in their
footsteps. Spinsters and lesbians were also generally labelled as insane,
because such women were considered as a threat to the patriarchal

42 GAIL A. HORNSTEIN, AGNES’S JACKET: A PSYCHOLOGIST’S SEARCH FOR THE MEANINGS
OF MADNESS (2009)

43  See Bructe M. Z. CoHEN, PsycHiaTRIC HEGEMONY: A MARXIST THEORY OF MENTAL
ILiness (2016)

44  Hilary Marland, Women and Madness, Available at https://warwick.ac.uk/fac/arts/
history/chm/outreach/trade_in_lunacy/research/womenandmadness/ (Last visited
on January 5, 2020)

45 The Treatment of Women for Mental Illness 1850-1900, Available at https:/
gver2013.wordpress.com/ (Last visited on January 5, 2020)

46 Katie L. Frick, Women s Issues then and now - A Feminist Overview of the Past
two centuries, Available at http://batstar.net/item/ulrichmi.htm (Last visited on
December 10, 2019)

47 The Treatment of Women for Mental Illness 1850-1900, Available at https:/
gver2013.wordpress.com/ (Last visited on January 5, 2020)

48 Katie L. Frick, Women s Issues then and now - A Feminist Overview of the Past
two centuries, Available at http://batstar.net/item/ulrichmi.htm (Last visited on
December 10, 2019)

49 Id.
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societal set-up.”® Treatment meted out to women in asylums included
“pouring water on the head, compressing the supraorbital nerve,
stopping the patient’s breathing, slapping the face and neck with wet
towels and exercising pressure in some tender area.”™’

2. WHY TALK ABOUT THE MENTAL HEALTH OF WOMEN?3?

Asking “the woman question”” is many a time not encouraged.

Objections are often raised pertaining to the same on the ground that
men are equally vulnerable, and their rights need to be protected, too.>*
However, when one observes the socio-political setup of India, there
is a huge disparity in rights, privileges and vulnerabilities of men and
women in every sphere and walk of life.>

Similarly asked is the question of “Why talk of womens mental
health? ° Some psychiatrists object to talking about mental health of
women in particular on the ground that when we are not talking about
mental health of men, why treat the women differently. The Indian
Psychiatric Society which was formed as early as in 1947 brought out

50 Id.

51 The Treatment of Women for Mental Illness 1850-1900, Available at https:/
gver2013.wordpress.com/ (Last visited on January 5, 2020)

52 Indira Sharma and Abhishek Pathak, Women Mental Health in India, Indian J

Psychiatry57(Suppl 2) S201-S204 (2015), Available at https://www.ncbi.nlm.nih.
gov/pmc/articles/PMC4539862/ (Last visited on October 29, 2020);
Savita Malhotra and Ruchita Shah, Women and Mental Health in India: An
overview, Indian J Psychiatry 57 (Suppl 2): S205-S211 (2015), Available at https://
www.ncbi.nlm.nih.gov/pmc/articles/PMC4539863/ (Last visited on October 29,
2020)

53  Women Questions"” can be defined as questions "designed to identify the gender
implications of rules and practices which might otherwise appear to be neutral
and objective," and would include questions like, "have the women been left out
of consideration? If so, in what way, how might that omission be corrected?
What difference would it make to do so?" - Katherine T. Barlett, Feminist Legal
Methods, 103 (4) Harvard Law Review 829 (1990)

54 See SHARLENE NAGY HESsE-BIBER, HANDBOOK OF FEMINIST RESEARCH, THEORY AND
Praxis (2012)

55 See SALLY SHELDON AND MICHAEL THOMSON, FEMINIST PERSPECTIVES ON HEALTH CARE
Law (1998)

56 Indira Sharma and Abhishek Pathak, Women Mental Health in India, Indian J
Psychiatry 57(Suppl 2) S201-S204 (2015), Available at https://www.ncbi.nlm.nih.
gov/pmc/articles/PMC4539862/ (Last visited on October 29, 2020)
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its first paper with a special focus on women’s health only in the year
1969.%" Critics state that in the wake of gender equality and equal rights
of women, considering them more vulnerable is questionable. In reply
to this criticism, it can be argued that the Constitution of India, despite
providing for the right to equality and the right to equal protection of
law under Article 15, provides for positive discrimination in favor of
women, wherein a law can make discrimination in the favor of women
to protect their interest in the society.

One has to understand the present discourse in light of the societal
setup of the country. The WHO Checklist on Mental Health Legislation
(Annexure 1 to WHO Resource Book on Mental Health, Human Rights
and Legislation, 2005)% in its checklists for mental health legislation
enumerates women with mental illness as part of the vulnerable section
of persons with mental illness.

The World Health Report, 1998, states that “Women's health is
inextricably linked to their status in society. It benefits from equality
and suffers from discrimination.””® Despite being financially
independent, many a woman in the Indian household is looked down
upon and ridiculed. The dowry system in various hues and colours is
still prevalent in the nation. Joint family system, preference of the male
child, status of the daughter-in-law at her marital home, marriage being
sacrosanct and, preferably, permanent are among the many factors
that are responsible for the scenario. Some of the important roles of
an Indian woman are child-bearing, child rearing and taking care of
the matrimonial household. Women who are unable to get accustomed
to this family setup and find it difficult to cope become victims of
depression and other forms of mental illness over time.

Crimes against women, including sexual assault, rape, marital rape,
domestic violence are on a rise in the nation.®® Being bereft of their

57 D. Bhattacharya, J.N. Vyas, Puerperal psychosis, Indian J Psychiatry 11:36-9
(1969)

58 Auvailable at https://ec.europa.eu/health/sites/health/files/mental health/docs/who
_resource_book en.pdf (Last visited on April 5, 2020)

59 Available at http://www.who.int/whr/1998/en/whr98 en.pdf (Last visited on
March 15, 2020)

60 Rashida Manjoo, Report of the Special Rapporteur on violence against women, its
causes and consequences, A/HRC/26/38/Add.1(2014), Available at http://evaw-
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dignity and self-esteem, such women find it difficult to recoup from
the trauma and slip into the abyss of post-traumatic stress disorder
(PTSD).®! Common outcomes of violence are not only PTSD, but also
suicidal behaviour, depression and anxiety.®

The provisions of WHO’s Ottawa Charter for Health Promotion (1986)

63

recognizes the multi-dimensional scenario of healthcare in the

following words:

“To reach a state of complete physical, mental and social
well-being, an individual or group must be able to identify
and to realize aspirations, to satisfy needs, and to change or
cope with the environment. Health is, therefore, seen as a
resource for everyday life, not the objective of living. Health
is a positive concept, emphasizing social and personal
resources, as well as physical capacities. "

Common mental disorders like depression, anxiety and somatic
symptom disorder (SSD)® are found more prevalent among women

61

62

63

64
65

global-database.unwomen.org/-/media/files/un%20women/vaw/country%20
report/asia/india/india%?20srvaw.pdf (Last visited on January 5, 2018)

See WHO, Women'’s Mental Health: An Evidence Based Review (2000),
Available at http://apps.who.int/iris/bitstream/handle/10665/66539/WHO_MSD _
MDP_00.1.pdf;  jsessionid =DC96E59F98CE54D041B6BFOE0C04D4D8?
sequence=1 (Last visited on January 5, 2018); See ES DeJonghe, et.al., Women
survivors of intimate partner violence and post-traumatic stress disorder:
Prediction and prevention, ] Postgrad Med October Vol 54 Issue 4 (2008),
Available at http://www.bioline.org.br/pdf?jp08102 (Last visited on January 5,
2018);

See Su-Ying Chung, et.al., Emotional Memory and Posttraumatic Stress Disorder:
A Preliminary Neuropsychological Study in Female Victims of Domestic Violence,
J Psychiatry 17:6 (2014), Available at https://www.omicsonline.org/open-access/
emotional _memory_and posttraumatic_stress_disorder_a preliminary_148.
php?aid =32408 (Last visited on January 5, 2020)

See WHO, Women s Mental Health: An Evidence Based Review (2000), Available at
http://apps.who.int/iris/bitstream/handle/10665/66539/WHO_MSD_MDP_00.1.
pdf; jsessionid=DCI6ES9FISCES54D041B6B FOE0C04D4D8?sequence=1 (Last
visited on January 5, 2020)

WHO’s Ottawa Charter for Health Promotion (1986), Available at http:/www.
who.int/healthpromotion/conferences/previous/ottawa/en/  (Last visited on
January 25, 2018)

Id.

Somatic symptom disorder (SSD) involves a person feeling extreme levels of
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than among men in India. Authors have linked this scenario to the social
set-up, including status of women in Indian families, patriarchy, self-
esteem issues of women, gender roles of women, discrimination at
workplace and violence meted out to women at various set-ups.*®

Generally, whenever mental health of women is brought up, many of
us relate it to the mental health issues that women face because of their
reproductive role. Postpartum depression (PPD)®’ is a major form of
mental illness among middle-aged women, but the discourse of mental
health issues of women cannot be merely limited to just that. The
relation between reproductive functions of women and their mental
health has been receiving more attention, while the other areas, aspects
and perspectives of mental healthcare for women remain comparatively
ignored.®®

anxiety about some physical symptoms like pain, fatigue, etc. The person has
disturbing thoughts, behaviors and feelings related to the pain, fatigue, etc., which
negatively affects his/her normal daily life.

Available at https://medlineplus.gov/ency/article/000955.htm (Last visited on
January 5, 2020)

66 See WHO, Women s Mental Health: An Evidence Based Review (2000), Available
at http://apps.who.int/iris/bitstream/handle/10665/66539/WHO_MSD_MDP_00.
1.pdf:jsessionid=DCI6ESIFISCES54D041B6BFOE0C04D4D8?sequence=1 (Last
visited on January 5, 2020)

67  Postpartum depression (PPD) is a mental illness associated with mood disorders
related to childbirth and include symptoms ranging from extreme sadness, low
energy, anxiety, sleep disorder to eating disorder, etc. PPD generally sets in such
women between one week and one month of childbirth.

68 WHO, Department of Mental Health and Substance Abuse, Gender Disparities
in Mental Health, Available at http://www.who.int/mental health/media/en/242.

pdf?ua=1 (Last visited on April 4, 2020)
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Depressive disorders account for close to 41.9%
of the disability from neuropsychiatric disorders
among women compared to 29.3% among men.

Leading mental health problems of the older

FACTS ABOUT adults are depression, organic brain syndromes
WOMEN'S MENTAL and dementias. A majority are women.
HEALTH
(WHO) An estimated 80% of 50 million people affected by

violent conflicts, civil wars, disasters, and
displacement are women and children.

Lifetime prevalence rate of violence against women
ranges from 16% to 50%.

WHO, Facts about Women’s Mental Health®

3. Human RiGHTS WATCH REPORT (2014) — DRAWING A PICTURE
OF VIOLENCE AGAINST AND ABUSE OF WOMEN IN MENTAL
HOSPITALS AND OTHER INSTITUTIONS

Published in 2014, the Report by Human Rights Watch, titled,
“’Treated Worse than Animals’: Abuses against Women and Girls with
Psychosocial or Intellectual Disabilities in Institutions in India,”” is
very vital and relevant to understand why there is a need to delve into
mental healthcare from the perspective of women with mental illness.
This report highlighted the ugly side of mental healthcare for women
in India, the side which was replete with examples of human rights
violations, abuse, exploitation and the absence of informed consent.

From 2012 to 2014 HRW team visited twenty-four mental hospitals
(public and private) and state facilities for residential care. Around two
hundred persons were interviewed, including fifty-two women/girls were

69 WHO, Gender and Women’s Mental Health, Available at http://www.who.int/
mental health/prevention/genderwomen/en/ (Last visited on March 5, 2020)

70 HRW, Treated Worse than Animals - Abuses against Women and Girls with
Psychological and Intellectual Disabilities in Institutions in India (2014), Available
at https://www.hrw.org/report/2014/12/03/treated-worse-animals/abuses-against-
women-and-girls-psychosocial-or-intellectual (Last visited on April 5, 2020)

71 1Id.
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interviewed who had “psychological or intellectual disabilities” and
were, or had been, in mental healthcare institutions. Also, interviewed
were families of some of these women, professionals of mental
healthcare, service providers, police officers and some government
officials. This Report focused on issues, including involuntary/forced
admissions to mental health establishments; overcrowding in such
institutions, leading to lack of access to general healthcare, inadequate
hygiene, improper sanitation and inappropriate clothing facilities, etc.;
forced treatment which included electro-convulsive therapy; abuse
and violence, both physical and sexual. The Report also threw light on
the inability of women to get proper access to justice, legal redressal
mechanisms or government services and support.

(i) Forced
Institutionali
zation

(v) Lack of

(i)

Government Conditions
Services in
and Support Institutions
RIGHTS
WATCH
REPORT
(2014)
(iii) Forced
Treatment
(iv) Lack of and Denial
Access to of Adequate
Justice and
Appropriate
Healthcare

Factors discussed in HRW Report (2014)™

Drawing a causal relation to the above factors, HRW Report (2014)
observed that the stigma surrounding mental illness, shortage of
community services, and lack of proper awareness among the family

72 Id.
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members of the patients were the main causes leading towards forced
institutionalization of women with mental illness. According to the
HRW Report, the common notion in society pertaining to persons with
mental illness, especially women, is that such women lack the capacity
to comprehend and are therefore not capable of taking any logical and
reasoned decision for their own welfare.

Twenty-five cases were found where the family members of the
women with mental illness had either hidden or abandoned them in
mental hospitals or residential facilities; the reason for the same being,
mainly, stigma surrounding mental illness and the lack of support and
understanding from society, pertaining to the situation.

HRW Report (2014) summarizes some of the following deplorable
conditions meted out to the women in some of the mental health
establishments visited by its team:

e Prolonged detention; e Over-crowding;

e Involuntary treatment; e Lack of proper sanitation;

e Sexual abuse; Lack of privacy;

e Physical abuse; Forced treatment without choice, etc.

HRW Team also reported usage of derogatory language for women with
mental illness in such institutions including terms like “pagal” (Hindi
for ‘mad’) or “mentally retarded” for them. This was proof enough of
the reinforcement of the stigma and derogation towards such women in
the Indian society.

In the background of the above report, it becomes quite pertinent that
“asking the woman question” pertaining to mental healthcare is the
need of the hour, especially in the wake of the passing of the 2017 Act.
HRW Report (2014) was instrumental in NCW and NIMHANS, India,
to take cognizance of the issue, which culminated in the Report (2016)
by them on “Addressing concerns of women admitted to psychiatric
institutions in India: An in-depth analysis”? which is analysed in the
forthcoming Chapter.

73 NCW and NIMHANS Report (2016)
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Critical Analysis of the Report by NCW and NIMHANS 2016 on “Addressing Concerns
of Women Admitted to Psychiatric Institutions In India: An In-Depth Analysis”

This Chapter analyses the Report by the National
Commission for Women, India, and the National Institute
of Mental Health and Neurosciences, India, published in
2016, titled: “Addressing concerns of women admitted to
psychiatric institutions in India: An in-depth analysis.” In
the process of analysis, a summary of the vital findings in
the report is also drawn.

1.  ScopPE oF THE REPORT

NCW and NIMHANS treaded the path of research on women admitted
in psychiatric institutions in India by visiting ten psychiatric institutions
in the country and published a Report in 2016 with respect to the same.™
The research involved visit by the NIMHANS and NCW teams to ten
mental hospitals, chosen on the basis of higher number of long-stay
patients, namely:

*  Regional Mental Hospital (RMH), Yerwada, Pune

*  Government Mental Health Centre (GHMC), Kozhikode, Kerala
*  Regional Mental Hospital (RMH), Thane, Maharashtra

* Institute of Psychiatry and Human Behaviour, Bambolim, Goa

*  Calcutta Pavlov Hospital

*  Behrampore Mental Hospital, Murshidabad

* Ranchi Institute of Neuro-Psychiatry and Allied Sciences
(RINPAS), Jharkhand

* Institute of Mental Health and Hospital (IMHH), Agra
*  Mental Hospital, Bareilly

* Institute of Mental Health (Government Mental Hospital), Amritsar,
Punjab

74 NCW and NIMHANS, Addressing concerns of women admitted to psychiatric
institutions in India: An in-depth analysis (2016) Available at http://ncwapps.
nic.in/pdfReports/Addressing_concerns_of women admitted to psychiatric_
institutions_in INDIA An_in-depth analysis.pdf (Last visited on October 10,

2020)
©
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This study was initiated in the background of the HRW Report (2014)
which only focused on abuses meted out to women in mental hospitals
and women’s homes. The NIMHANS and NCW Teams wanted to
find out the other side of the story, too, the side of the caretakers and
health care providers along with women with mental illness in such
institutions and, thereby, analyse the generalization portrayed by HRW
Report (2014). The research was women-centric and limited to their
status in the institutions.

Mrs. Lalitha Kumarmangalam, the erstwhile Chairperson of NCW in
the foreword to the Report published in 2016, states that:

“Mentally ill women experience social and economic
marginalization which is exacerbated not only due to gender
inequity and inequality, but also stigma and insensitivity
surrounding mental illness in India.”

This Chapter analyses the NCW and NIMHANS Report (2016). In the
process of analysis, a summary of the vital findings in the report is
also drawn. The Report analyses the following factors that affect or are
likely to affect women with mental illness in the psychiatric institutions,
namely:

e Clinical factors; e Familial factors;
*  Social factors; e Economic factors; and
e Cultural factors; * Legal factors.

2. ANALYSIS OF THE DATA COLLECTED IN THE TEN HOSPITALS BY
THE NCW AnD NIMHANS TEAMS

The visiting teams from NCW and NIMHANS to the ten psychiatric
institutions collected data pertaining to female patients in each of these
institutions with respect to the following matters in particular:

*  Facilities like food, clothing, environment, personal care, etc;

e Circumstances of admissions to the institutions;
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» Issues pertaining to treatment;

. Consent to treatment;

»  Participation and involvement in treatment;

* Involvement of family care givers;

*  Addressing of the concerns and needs specific to women;
e Rehabilitation; and

*  Rights within the community.

The data was collected by a coordinated combination of the following
three methods, which are:

*  Observations by the NCW/NIMHANS teams that visited each
institution, respectively;

* Interviews with the following group of persons in each of these
institutions, namely:

o Women patients;
o Family care-givers;
o Service providers and
0 Administrators
*  Questionnaire based self-reports from these institutions.

i. REGIONAL MENTAL HOspPiTAL (RMH), YERWADA, PUNE

RMH, Pune, celebrated the centenary of its foundation in 2005. It was
established in Colaba in 1907 and was later shifted to Yerwada, Pune, in
1915. The bed strength of this hospital presently is 2540. The NCW and
NIMHANS team reported multiple deficiencies in mental and physical
healthcare in RMH, Pune.

Some of the important observations by the NCW and NIMHANS team
that visited RMH, Pune, are enumerated herein below:

»  Shortage of staff and insufficient training of staff;
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»  Lack of enough financial resources;

»  Scarcity of rehabilitation facilities and options;

*  Presence of insects and mosquitoes in the living areas;

*  Lack of emergency healthcare, both physical and mental;

»  Lack of privacy; when the patients conversed with family members
or communicated through letters, the same were heard and read by
authorities;

*  Almost two-third of patients had not given informed consent
for treatment and were not apprised of their rights pertaining to
healthcare;

*  Closed wards with inadequate lighting and ventilation;
*  Overcrowding of wards and shortage of mattresses and beds;

»  Water for bathing and washing clothes was inadequate, and no hot
water facilities were provided for the same;

*  Patients were compulsorily made to wear uniforms of the hospital,
some of those uniforms being torn and dirty;

*  Lack of privacy during bathing;

*  Patients were provided with sanitary napkins during their periods,
but many of them did not know how to use them;

e Medical rounds were not very frequent;

»  Sufficient space for spiritual and religious purposes was given to
the patients;

*  Rehabilitation rates were very low;

*  Wrong addresses had been provided by family members of some
patients, thereby resulting in many patients being long term patients
with a future of perpetual stay at the hospital.

The hospital team requested for prompt action by the government
to address their needs and requirements. They were in favour of
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facilitating autonomy of the patients in healthcare decision making to
ensure welfare in healthcare.

ii. GOVERNMENT MENTAL HEALTH CENTRE (GHMO),
KozHikoDpE, KERALA

GHMC, Kerala, was established in Kozhikode in 1872, originally with
nine beds as a lunatic asylum. Presently, GHMC houses 700 beds. The
Hospital was reviewed by the Director General of Health Services in
the year 2004, and they had recommended renovation or change of
hospital buildings, increasing of staff and working towards a more
effective rehabilitation process. The NHRC Report of 2008 on GHMC
reported a slight enhancement in the budget of the hospital resulting
in new constructions, including an open ward, a new canteen, new
medical record section, etc. However, over-crowding still continued to
be a concern in GHMC.”

Some of the pertinent observations by the NCW and NIMHANS team
that visited GHMC are enumerated herein below:

*  Over-crowding in wards;

*  Few women were found in lock-ups, and some were found moving
about naked;

*  Unwanted visitors from schools, just for a tour, were a common
practice;

*  Poor hygiene in toilets, bathing areas and dining space;

* Some bathroom doors were partially broken; thereby, affecting
privacy of the patients during bathing and changing of clothes;

* Bedbugs and mosquitoes were seen in wards, and sometimes
pillows were not given to some patients;

*  Healthcare needs of bedridden patients were not properly addressed;

* Funds to the Hospital arrive from the State budget, and regular
delay in arriving of funds, leads to delay in payment of electricity
and water bills, resulting in administrative hitches;

75 See NHRC, CARE AND TREATMENT IN MENTAL HEALTH INSTITUTIONS - SOME GLIMPSES

IN THE RECENT PERIOD (2012).
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Two patients reported sexual advances by the male members of the
staff;

Instead of sanitary napkins, cloth was given during periods;

Open female ward was where patients were admitted with a family
member, and this ward witnessed regular discharge of the patients
post treatment;

Support from families of the patients admitted for long-term was
almost absent;

Most of the patients were admitted to the hospital through reception
orders, and their family members were not traceable; thereby,
leaving very little scope for rehabilitation and reconciliation with
their families;

No access to newspapers or magazines;

Majority of patients, however, reported being treated with respect
and dignity;

Paucity of female attenders, female caregivers and female security
staff is another vital concern in GHMC.

of the most important recommendations of the visiting NCW and

NIMHANS team was that the hospital should work towards better non-
psychiatric medical care of its patients and, also, rehabilitating them

nto

the society. Positive work of the hospital staff and authorities

along with increase in beds in proportion to the patient intake were also
recommended as vital for the betterment of conditions in GHMC.

il

REGIONAL MENTAL HOSPITAL (RMH), THANE, MAHARASHTRA

RMH, Thane, was established in the year 1901. It was the hospital with
the largest bed strength of 1880 in the year 1998. Presently the hospital
houses around 750 female patients divided into separate clinic units.
There are separate wards for the following, respectively:

Acutely ill female patients;

Female patients who have stabilized a bit;

©
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*  Women with intellectual disabilities and epilepsy; and
*  Long-stay female patients.

The NCW and NIMHANS team reported one of the major concerns at
RMH as being that of insufficient financial resources and shortage of
human resources. Patients were either dumped in the hospitals or were
picked up from the streets in a chronically ill state, wherein the mental
illness had long set in.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

*  Female wards were old with leaking ceilings and poor ventilation;

*  Over-crowding in the wards, with around 60 patients in a small
ward;

*  One toilet is shared by 50 female patients;
*  Gross inadequacy in hygiene facilities is a major concern;

*  Chronic wards are in better condition, with proper lighting and
ventilation;

»  Kitchens were clean, and some patients had been identified as
helpers in the kitchens;

* As a result of limited water supply, the female patients had no
privacy while bathing, using the toilet or changing clothes;

*  The government has provided petticot-kurta as the uniform for the
female patients, which were not only found to be uncomfortable
by some patients, but were also not available in all sizes, thereby
causing discomfort to the patients;

*  Less than half the number of female patients were provided with
footwear; the rest moved about bare feet;

*  Mostofthe patients were not permitted to keep personal possessions
or have access to telephones;

*  There is a sick room for women with physical illness, with basic
facilities for healthcare, including oxygen facilities;
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*  Electro-convulsive therapy is available, with a full time anesthetist
in the hospital.

It was observed by the NCW and NIMHANS team that the dilapidated
and unhygienic conditions in the Hospital had made it a breeding
ground for multiple illnesses. Leakage during rainfall makes most of
the wards damp and, therefore, uninhabitable during the rainy season.
Neptune’ and Tarasha’ are two NGOs that have been working in active
coordination with RMH, Thane, and have helped in reuniting some
female patients with their family members. Tarasha, a TISS project,
aided in providing vocational training to the patients and has helped
them in getting jobs.

iv.  INSTITUTE OF PSycHIATRY AND HumaN BeEnaviour (IPHP),
BamBoLiM, GoA

The Institute of Psychiatry and Human Behaviour (IPHP) is a relatively

smaller hospital, with 300 beds set up in 2001 under the Goa Medical

College.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

» Existence of separate children’s ward, peri-natal ward and de-
addiction ward,

*  Disorganized inpatient wards, without separate areas for dining,
recreational activity or exercise;

*  Forensic ward of both males and females is located inside the
female closed ward, which causes discomfort to the patients
because of regular presence of police escorts, male prison patients,
etc;

*  The out-patient department is over-crowded;
»  There is a small occupational therapy unit accessible to only some
inpatients;

76 Neptune Foundation, Available at http://www.neptunefoundation.in/ (Last visited
on May 5, 2017)
77 Tarasha, Available at http://www.tiss.edu/view/11/projects/all-projects/tarasha/

(Last visited on May 5, 2017)
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*  Two-third of the patients interviewed complained of violation of
confidentiality and not being provided with information relating to
their treatment.

The NCW and NIMHANS team observed that there was a need to fill
up vacant posts at IPHP for the proper administration of the institution.
The team also recommended improvement in the open ward facilities,
taking of steps to ensure the setting up of community rehabilitation
facilities and long-stay facilities for the patients.

v.  CarcurtA PavLov HospitaL, KoLKATA, WEST BENGAL

The Calcutta Pavlov Hospital was set up in the year 1966. It is managed
by the Government of West Bengal and has the active involvement of
the National Medical Hospital. There are a total of 270 female patients
who are kept in a three-storeyed living area with some space around it.
The building is locked.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

»  Existence of proportionately large number of out-of-state patients
from Uttar Pradesh and Bihar and from remote villages of West
Bengal;

*  Most of the admissions to the hospital were involuntary;
*  Mosquitoes and pests, because of poor drainage system;
*  No dining space;

e Hair of inmates is cut short for convenience, but their consent is
obtained for the same; a barber visits every week to cut their hair
short;

*  Existence of bed bugs was reported by some patients;

*  Sanitary napkins provided were inadequate, and patients reported
that they had to share undergarments with other female patients;

* Involvement of clinical psychologists, but there were no psychiatric
social workers;
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* Increased focus on medical management; however, staff-patient
ratio is low, making intensive management difficult;

*  ECT is rarely used on patients;

»  Lack of lockers to keep personal belongings, and no place to wash
and dry clothes, thereby making personal hygiene a major concern;

*  Some patients reported being threatened, beaten up and being
verbally abused by the staff members;

The NCW and NIMHANS team observed that most of the female
patients in the Hospital were chronic and were very less likely to be
taken back into the families, thereby making discharge a concern. The
team praised the active involvement of two NGOs, namely, Anjali’®
and Paripurnita for facilitating involvement of the female patients into
productive work.

vi. BEHRAMPORE MENTAL HOSPITAL, MURSHIDABAD, WEST
BENGAL
The Behrampore Mental Hospital is the only hospital in India with more
beds for female patients than male patients.”” The Hospital was initially
a jail and was later converted into a mental hospital in the year 1980.
The NHRC Report of 1999 had observed that the conditions in this
hospital were deplorably poor and the 2008 Report noted that there had
been very little improvement in the conditions and facilities since 1999.

The NCW and NIMHANS team found that the admissions in the
Behrampore Mental Hospital were predominantly involuntary. Some
of the important observations by the NCW and NIMHANS team are
enumerated herein below:

*  Community bathing for patients being a blatant violation of the
right to privacy, most patients were bathed together in the corridor
in front of the taps;

* Patients were not provided with undergarments;
» There is irregular supply of sanitary napkins and no instructions

78 See more at http://www.anjalimentalhealth.org/ (Last visited on January 2, 2018)
79 116 beds for female patients and 114 beds for male patients.
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are given to the patients regarding the disposal of the napkins
(used sanitary napkins were found randomly lying on the
corridor floors);

* There is very little opportunity for the patients to interact with
the treating team, the doctors were seen to mainly rely on the
nurses’ report for treating the patients;

* Most of the mental health faculty members were found to be
involved in private practice outside the hospital;

» There have been incidents of patient abuse by the members of
the staff;

* Medication and treatment facilities are adequate and up to date;

e There is a small rehabilitation unit, which however, does not
suffice the purpose of rehabilitation for all the patients;

» Inadequate number of toilets; some patients even defecate in the
corridors which are not very regularly cleaned;

» Linen is not cleaned regularly, and there are no locker facilities
to keep personal belongings;

» Sleeping space is inadequate, and patients are huddled close to
each other on the floor to sleep;

e The space surrounding the building housing the female ward
is unclean, thereby raising the possibility of health risks to the
women patients;

* Window panes are broken, and kitchen space is dirty and not at
all well kept;

» Verbal abuse of patients has been reported and, also, instances of
physical fights among patients;

In one of its observations in the report, the NCW and NIMHANS team
states that “the overall condition of the mental hospital is terrible...
and continues to have gross inadequacies and gross violation of
human rights.” The team reported the involvement of the NGO Anjali
which engaged 20 women from the female ward in certain social and
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recreational activities. The NGO has been allotted two rooms in the
OPD of the Hospital for the purpose. The team strongly recommended
the imminent need for the hospital to cater to issues pertaining to
cleanliness, disposal of sewage and sanitation; and that the hospital
kitchen should be relocated to a cleaner place. It is to be noted that
privacy of female patients emerges as one of the primary areas of
concern in this institution.

vii. RANcHI INSTITUTE OF NEURO-PSYCHIATRY AND ALLIED
Sciences (RINPAS), JHARKHAND

The Ranchi Institute of Neuro-Psychiatry and Allied Sciences
(RINPAS), Jharkhand, has a bed strength of 600, out of which 200 beds
are for female patients with mental illness. Almost 60% of the female
patients are long stay patients who have been in the hospital for around
10 years. There is a full-fledged half-way home built in the hospital,
with a strength of 100 beds (50 for male patients and 50 for female
patients), but the same was not found functional because of lack of
sufficient human resources.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

*  85% of the long-stay female patients were admitted into the
hospital by reception orders, and only 15% had been admitted to
the hospital by their relatives;

*  Shortage of staff - last recruitment having been made in the year
2004;

*  The psychiatrist-bed ratio is 1:100, and the nurse-bed ratio is 1:80;

*  The buildings are very old, dating to over 80 years ago, and the
building structure is very jail-like;

*  Majority of the patients rated the following facilities in the hospital
as good:

o Food and dining facilities;

o Personal hygiene;
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o Comfort;

=}

Sleeping facilities;

)

Resting facilities;
0 Medication facilities; and
o Treatment facilities.

»  Patients are bathed in groups;

» Toilets are located outside; the patients complain of difficulty in
going out in the night;

»  Patients did not report incidents of abuse at the hospital;

*  Most patients were not in contact with the members of their
families.

Despite the human resources crunch, the team was of the opinion that
the hospital staff was dedicated and was providing quality care to the
best of their abilities. The NCW and NIMHANS team recommended
collaboration with NGOs for rehabilitation of patients by encouraging
the NGOs to set up sheltered workshops, homes and day care centers in
the community for female patients with mental illness, so that they can
gradually be reintegrated into the society. The report emphasized upon
the need to track the family members of the patients with the help of the
police, in order to reunite them with their family.

viii. INSTITUTE OF MENTAL HEALTH AND Hospitar (IMHH),
AGRA

The hospital was started as an asylum way back in the year 1859. In
1995 it was declared autonomous and a State-owned hospital. It was
renamed the Institute of Mental Health and Hospital (IMHH), Agra,
in the year 2001.The hospital is spread across a vast area of 170 acres.
There are a total of 10 wards, with each ward having 30 patients. Some
patients are also admitted in the family wards, where family members
accompany the patient during the treatment and take them back home
on improvement.

The admissions in the hospital are mostly involuntary in nature.
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Admissions in the hospital are through one of the following ways:

Through reception orders by the Chief Judicial Magistrate;
Through Protection Homes for Women in the State of UP;
Through family members;

Local residents, social workers and NGOs also bring patients for
admission in the hospital.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

Poor privacy while bathing; 2-3 patients bathe together at a time;

Staff members arrange group activities and cultural events for the
patients on a regular basis;

Majority of the patients rated the following facilities in the hospital
as good:

o Food and dining facilities;
o Personal hygiene;

o Comfort;

=)

Sleeping facilities;

o

Resting facilities;

0 Medication facilities; and

o Treatment facilities.

Patients did not report physical, verbal or sexual abuse;
Hospital uniforms are compulsory;

Social and religious requirements are reasonably catered to;

The major concern of the female patients was the desire to return home.
The NCW and NIMHANS team recommended in its report the need to
involve NGOs and the setting up of half-way homes, so that the cured
patients could be reintegrated into the society.




Critical Analysis of the Report by NCW and NIMHANS 2016 on “Addressing Concerns
of Women Admitted to Psychiatric Institutions In India: An In-Depth Analysis”

ix. MENTAL HOSPITAL, BAREILLY

The Mental Hospital of Bareilly was established as an asylum in the
year 1862. The architecture of the Hospital is jail-like. It was rated
very poorly by the NHRC Report of 1999. However, there have been
considerable improvements since then.

Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

*  Majority of the patients rated the treatment and other facilities in
the hospital as satisfactory;

» Patients expressed concern about the cleanliness of the drinking
water;

» Patients have to wear hospital uniforms, but are not provided
undergarments;

*  Some patients complained of being verbally abused by the staff
and 16% reported having been beaten;

e Patients’ hair are cut short without their consent;
*  Lack of human resources;
*  Doctors do not see the patients on a regular basis.

The hospital had a small recreational center. However, activities in
the recreational center were very rare. Patients also reported that they
were forced to work in wards and were verbally abused by the staff on
refusing to do work.

X. INsTiTUTE OF MENTAL HEALTH (GOVERNMENT MENTAL
HosPITAL), AMRITSAR, PUNJAB

Government Mental Hospital, Amritsar, was set up in the year 1948. It
was later renamed as the Institute of Mental Health, Amritsar. In 2001,
the administrative control of the hospital was given to the Punjab Health
Systems Corporation. A new building with 450 beds was set up in 2003.
The hospital spans over an area of 60 acres and is the only hospital that
caters to the mental healthcare needs of the people of Punjab, Haryana
and Chandigarh.

©
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Some of the important observations by the NCW and NIMHANS team
are enumerated herein below:

»  The Hospital receives out-of-state patients also;
»  There is shortage of staff;

*  90% of the patients in the hospital had been admitted through
reception orders®;

» All the patients were of the opinion that the basic facilities in the
hospital were good;

*  Cleanliness was a very positive feature of this hospital. Not only
were the wards, kitchen and corridors clean, the floor and the beds
of the patients were neat and tidy, too;

*  The patients were not satisfied with the physical, outdoor and
cultural activities in the hospital;

*  Family members do not want to take back the patients and want the
hospital to take care of the patients for life;

*  There are power-cuts for 8-10 hours continuously; thereby, making
the need for 24 hours supply of electricity a matter of immediate
concern.

There are no half-way homes, long stay homes or NGOs working on this
area in the city of Amritsar. There are Nari Niketans meant for juvenile
offenders, where some women with mental illness find shelter, but the
Niketans are not well-equipped to cater to the needs of the mentally
ill women. The Hospital, however, has close co-operation from the
Pingalwaras. Pingalwaras is an NGO having around 3000 beds spread
across the state of Punjab, gives shelter and care to orphans, destitutes,
old, poor, homeless, differently abled, abandoned persons, including
persons with mental retardation and mental illness among others.*
The mentally ill persons among them in Pingalwara are brought to the
Hospital for mental healthcare and treatment.
80 On being brought through reception orders, patients are initially admitted for a
period of 89 days and are discharged on the 90" day. However, they then re-apply

for reception orders.
81 See more at http://pingalwara.org/ (Last visited on February 23, 2018)
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3. SUMMARIZING THE FINDINGS OF THE REPORT:

This Report by NCW and NIMHANS holds great significance to the
present study. It is the latest and most important secondary data on the
situation of women with mental illness in Mental Hospitals/ Psychiatric
Institutions in the country researched by two premiere institutions of
the country. The Report acknowledges the vulnerability of women with
mental illness in the country and concludes with very vital suggestions
pivotal to remedying the existent situation. The ten hospitals visited by
the NCW and NIMHANS team throw light on the practicalities and
detailed conditions and situations in these hospitals. Treatment meted
out to women is elaborately observed and succinctly summarized by
the Report. Being a report, the research and study for which was spread
over a span of a long time, and having been published as recently as in
2016, it was considered pivotal to authenticate the propositions of the
present research.
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HUMAN RIGHTS in Mental Health Care

The Mental Healthcare Act, 2017, aims to provide for mental
health care and services for persons with mental illness in
India and to protect, promote and fulfill the rights of such
persons during delivery of mental health care and services.
Chapter V of the Act enumerates the rights of persons
with mental illness, including the right to equality, right to
confidentiality, the right to protection from cruel, inhuman
and degrading treatment in any mental health establishment
(which includes the right to proper clothing, so as to protect
such person from exposure of his/her body to maintain his/
her dignity, and the right to be protected from all forms
of physical, verbal, emotional and sexual abuse), right to
community living, etc. After having discussed the NCW and
NIMHANS Report (2016) in Chapter 111, this Chapter treads
towards the path of analysing the provisions of the Act from
the perspective of rights of women with mental illness in
need of mental health care.

1. INTRODUCTION

Women with mental illness are scarcely discussed in the legal arena.
Very little thought is put into their predicament and position in the
Indian society. Their rights are discussed in the academic circles;
however, a confluence of the same in the legal and medical world is
mostly missing in the present scenario. The Preamble of the 2017 Act
states inter alia that the Act aims to: “provide for mental health care
and services for persons with mental illness and to protect, promote
and fulfill the rights of such persons during delivery of mental health
care and services and for matters connected therewith or incidental
thereto.” Rights of persons with mental illness in mental health care
and services have found express mention for the first time in India.®
Chapter V of the Act lays down the human rights of persons with mental
illness. It is a beacon of hope, filling up a vacuum in this sphere. This
Chapter aims to analyse the human rights enumerated in Chapter V of
the Mental Healthcare Act, 2017, from the perspective of women with

82 Right to health recognized as a part of the right to life guaranteed under Article 21
of the Constitution of India in Parmanand Katara v. Union of India, (1989) 4 SCC
286; Consumer Education and Research Centre v. Union of India, (1995) 3 SCC
42; Paschim Banga Khet Mazdoor Samity and Ors. v. State of West Bengal, (1996)
4 SCC37; Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802
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mental illness in India. Chapter V covers the arena of rights in healthcare
for mental illness, something which the Mental Health Act, 1987, failed
to do. The rights vary in their nature and are vast, proper implementation
of which in letter and spirit is something on which the success of this
Act depends. Right to access mental healthcare is the first and most
important right protected under the Act of 2017. Right to be protected
from cruel, inhuman and degrading treatment in mental healthcare is
another important right which aims at addressing the atrocities, glimpses
of which could be seen in the HRW Report and the NCW-NIMHANS
Reports discussed in detail in Chapters 3 and 4 of the Book respectively.
All the eleven human rights guaranteed under the Act of 2017 are enlisted
in the chart below and discussed in detail thereafter.

Right to access mental
healthcare

(Section 18)

Right to com y living
(Section 19)

Right to protection from
cruel, inhuman and
degrading treatment

(Section 20)

of mental illness
(Section 24)

(Chapter V of the Act of 2017)

Right to access mental
records

RIGHTS OF PERSONS WITH MENTAL ILLNESS

(Section 25)

Right to personal contacts
—] and communications

(Section 26)

Right to legal aid
(Section 27)

Right to make complaints
about deficiencies in

provision of services
(Section 28)
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2. RIGHT TO ACCESS MENTAL HEALTHCARE

Section 18 of the Act gives to every person the right to have access
to mental health care and treatment from mental health services run
or funded by the Appropriate Government.®*> Around 650-700 lakhs of
people in India are in need of care for various kinds of mental disorder,
out of which 70-80% do not get sufficient care and protection.®* Access
to healthcare is indispensable for being able to exercise all other
rights pertaining to mental healthcare in the Act. Impediments to this
right come from various arenas like family, society, financial status,
location, etc. There is a tendency to ignore mental health issues as mere
temperamental issues which would heal with time, and this is coupled
with a lack of awareness and stigma attached towards accessing mental
healthcare treatment. The faith in traditional methods of curing mental
health in India is another major reason why many persons with mental
illness are unable to reach out to get proper mental healthcare, the
situation, as always, being worse in the case of women with mental
illness.

In the above fact matrix, the recognition of the right to access mental
healthcare under Section 18 of the Act becomes relevant. The “right to
access mental healthcare and treatment” for the purposes of Section 18
of the Act means “mental health services™:

»  Available at costs that are affordable;
*  Available in the required quantity and of good quality;

*  Accessible territorially;

83  Appropriate Government means - “(i) in relation to a mental health establishment
established, owned or controlled by the Central Government or the Administrator
of a Union territory having no legislature, the Central Government; (ii) in relation
to a mental health establishment, other than an establishment referred to in sub-
clause (i), established, owned or controlled within the territory of— (A) a State,
the State Government; (B) a Union territory having legislature, the Government of
that Union territory.” (The 2017 Act, Section 2(b))

84 Report of the National Commission on Macroeconomics and Health, Ministry of
Health and Family Welfare, Government of India (2005), Available at http://www.
who.int/macrohealth/action/Report%200f%20the%20National%20Commission.

pdf (Last visited on May 23, 2020)
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There should not be any discrimination on the basis of gender, sexual
orientation, caste, culture, religion, political or social beliefs, disability,
class or any other basis for that matter. The services should be
available in such a manner that is acceptable and usable by the person
with mental illness, and the treatment should be such that the family
members and care-givers of the person should be ready to acknowledge
the same. If this provision is followed in letter and spirit, access to
mental healthcare would be accessible by and available to one and all.
However, implementation of this right in large scale and at intensive
levels is a very long drawn process in India in the background of the
present infrastructure of the country and the ability and tendency to
spend towards healthcare, especially mental healthcare.

According to the Mental Health Atlas 2011 which was prepared by
WHO’s Department of Mental Health and Substance Abuse, there were
only®:

» 43 state-run mental hospitals in India;
* 10,000 beds for psychiatric patients in the general hospitals

*  Generally states had only one/two mental hospitals located in
remote areas

» 72 percent population of India, which is in the rural areas, had
access to 25 percent of the locations where there was availability
of mental health care facilities.%

Section 18 also states that the “right to access mental healthcare”
includes the right to have access to mental health care treatment without
any prejudice pertaining to sex or sexual orientation.’” The Appropriate
Government is required to provide facilities required by the persons with
mental illness, including provisions of acute mental healthcare services,
sheltered accommodation, half-way homes, supported accommodation,
etc.®® Appropriate Government should also make concerted efforts

85 WHO, Department of Mental Health and Substance Abuse, Mental Health Atlas
2011, Available at http://www.who.int/mental health/evidence/atlas/profiles/ind
mh_profile.pdf (Last visited on May 13, 2017)

86 HRW Report (2014)

87 The 2017 Act, Section 18(2)

88 The 2017 Act, Sections 18(3) and 18(4)

O
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to integrate mental health services into general healthcare services
at all strata of healthcare, including secondary, primary and tertiary
healthcare, and in all health programmes run by it. The WHO Resource
Book on Mental Health, Human Rights and Legislation (2005)% also
recommends the integration of mental health services into primary
health care and with other social services.

However, it is a matter of concern that in the societal setup of India,
integrating mental healthcare with general healthcare will further hinder
persons with mental illness, especially women with mental illness,
from reaching out for mental healthcare because of the fear of being
noticed by others in the mental health section of a general hospital.
Furthermore, the healthcare requirements in case of mental healthcare
are specialized and endemic to mental healthcare in particular, and
integrating the same into general healthcare would entail sensitization
and training of both general and mental healthcare personnel and staff.
Integrating is a process and is not a one-off event, and the same would
require more human and financial resources to cater to the process.”
Ensuring the confidentiality of the patient and upholding her privacy
would also be important to make this integration fulfill its purpose in
spirit.

WHO, in its report titled “Integrating mental health into primary care —
A global perspective” published in 2008, states that training both at the
pre-service and/ or in-service level of primary care workers on mental
health issues is very important.®’ The integration of mental health
services into primary care must, therefore, also include complementary
services having secondary care components to which primary care
workers can turn for referrals and supervision.

It is relevant to quote excerpts from the HRW Report (2014) here:

“Rachna Bharadwaj, the superintendent of the female wing
of Asha Kiran, a residential facility, told us about a girl with
an intellectual and psychosocial disability who was sent to
a mental hospital for treatment for a month and returned

89 Available at https://ec.europa.eu/health/sites/health/files/mental health/docs/who
_resource_book_en.pdf (Last visited on April 5, 2020)

90 Id.

91 1Id
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with a broken arm. Although the girl was in pain and could
not move her arm, which was hanging limp on her side,
staff in the mental hospital had not bothered to take her
to a general hospital to treat her injury. In the end, the
injury required two surgeries to mend... In another case,
one woman came back to the institution after staying in a
mental hospital for treatment with an ulcer on her foot that
was infected with fat black worms that the mental hospital
hadn 't bothered to treat. ™’

The battle to get access to mental healthcare in the spirit of the law is a
tough uphill process, especially for women with mental illness, in the
fact matrix of the existent scenario in patriarchal India. Sensitization
and awareness in society and in the healthcare arena are, therefore, very
important. Moreover, accessibility to mental health services is only
possible with availability of those services, which needs to be worked
upon with greater rigor.

3. RigHT TO EQUALITY

Right to equality is very significant for the healthcare, treatment and
rehabilitation of persons with mental illness. Section 19 purports the
right of every person with mental illness to live in and be a part of the
society and to not be ostracized and segregated. Just because a mentally
ill person does not have a family or is homeless, he/she should not
be left to languish in a mental health establishment when no further
treatment is required by him/her. Section 19 recognizes the significance
of community-based facilities. It is stated that when it is not possible
for a mentally ill person to live with his/her family or relatives and
when he/she is abandoned by them, and such a person is no longer
required to get treatment in restrictive mental health establishments,
the Appropriate Government should step in to the picture by providing
support which should include legal aid. His/her right to family home
and living in a family home should be facilitated by setting up less
restrictive community-based establishments like group homes, half-
way homes, etc.

92 Id.
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It is noteworthy that community living can be made possible with
coordinate cooperation of NGOs, voluntary groups and human resource
provided by the Government. Particular care needs to be taken that the
entire set-up is enabling in nature, to prevent the mentally-ill person’s
mental health from deteriorating in any form.

Equality entails not just equality in mental healthcare, but also equality
in physical healthcare. Mental illness should not be a factor for
discrimination in other forms of healthcare. Section 21 states that in
all realms of healthcare, every person with mental illness should be
treated equally with persons with physical illness, irrespective of his/
her gender, sexual orientation, caste, religion, etc. It is further stated
that medical insurance for treatment of persons with mental illness is to
be made available by the medical insurance in the same way as is made
available to persons with physical illness.”

Section 21 also gives specific protection to a woman with mental illness
who has a small child. A child below three years of age should not be,
in ordinary circumstances, separated from his/her mother if the mother
is receiving treatment/rehabilitation at a mental health establishment,
unless the mother’s mental illness makes it a risk for the child to be
with her. The mother will, however, continue to have access to the child
during the period of separation under the supervision of a staff member
of the establishment. Such a decision of separating the mother from
her child has to be reviewed in fifteen days, and the separation shall be
terminated whenever it is resolved that the conditions/factors that were
posing a risk to the child because of the mental illness of her mother
have ceased to exist.

4. RIGHT TO PROTECTION FROM CRUEL, INHUMAN AND DEGRADING
TREATMENT
Section 20 of the Act recognizes the right of persons with mental

illness to be protected from cruel, inhuman and degrading treatment
in mental healthcare establishments. It states that “every person with

93 Gaurav Kumar Bansal v. Union of India and Another, available at https:/www.
livelaw.in/top-stories/sc-issues-notice-on-plea-to-direct-insurers-to-provide-
medical-insurance-for-mental-illness-treatment-158402 (Last visited on June 18,

2020)
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mental illness shall have a right to live with dignity.””* This Section
recognizes various facets of cruelty that have been meted out to persons
with mental illness over the years and, thereby, states that the right to
protection from cruel, inhuman and degrading treatment includes within
its ambit the following rights:

“(a) to live in safe and hygienic environment,
(b) to have adequate sanitary conditions;

(c) to have reasonable facilities for leisure, recreation, education
and religious practices;

(d) to privacy;

(e) for proper clothing, so as to protect such person from exposure
of his body to maintain his dignity;

(fito not be forced to undertake work in a mental health
establishment and to receive appropriate remuneration for work
when undertaken;

(g) to have adequate provision for preparing for living in the
community,

(h) to have adequate provision for wholesome food, sanitation,
space and access to articles of personal hygiene, in particular,
women s personal hygiene be adequately addressed by providing
access to items that may be required during menstruation;

(i)to not be subject to compulsory tonsuring (shaving of head hair),;

(j) to wear own personal clothes, if so wished, and to not be forced
to wear uniforms provided by the establishment; and

(k) to be protected from all forms of physical, verbal, emotional
and sexual abuse.””

Section 20 recognizes the right to live with dignity of persons with
mental illness in various aspects of their life - right from basic decision-
making pertaining to clothes, to privacy, to remuneration for work

94 The Mental Healthcare Act, 2017, Section 20(1)
95 The Mental Healthcare Act, 2017, Section 20(2)
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done, and to be protected from all possible forms of abuse, including
physical, verbal, emotional and sexual. This Section acknowledges
that protection of these rights is indispensable for any person with
mental illness to live with dignity. Recognition of these rights in the
above Section is a very positive step, and the existent situation and the
future scenario can be congenial for persons with mental illness if the
provisions are followed in letter and spirit.

5.  OTHER IMPORTANT POSITIVE RIGHTS GUARANTEED UNDER THE
AcCT

Right to Information and right to
= aCCESS to medical records (Sections 22
and 25)

Right to Confidentiality and restriction
==l ON release of information with respect
to mental illness (Sections 23 and 24)

Right to personal contacts and
communication (Section 26)

Right to legal aid (Section 27)
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Right to make complaints regarding
aa  deficiencies of service at the mental
healthcare institution (Section 28)

Right to information and access to medical records (Sections
22 and 25):

Section 22 recognizes the right to information of the person with mental
illness, and states that the person with mental illness and his nominated
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representative shall have the right to information pertaining to the
following:

*  Admission: The criteria for admission; the provision of the law
under which he/she is being admitted; and his/her right to make an
application before the concerned Board to review his admission;

*  Treatment: Nature of illness; and treatment plan proposed.
Information pertaining to the treatment plan must also include
information pertaining to the plausible side-effects of the proposed
treatment;

The information should be provided in a language which the person and
his/her nominated representative can understand. If it is not possible to
provide the afore-discussed information to the person with the mental
illness at the time of admission or start of treatment, the medical officer
or psychiatrist-in-charge shall give the information to the nominated
representative of the person with mental illness; and provide the
information to the person with mental illness as soon as the person is in
a position to receive the same.

Section 25 states that all persons with mental illness have the right to
access their basic medical records as maybe prescribed. However, the
mental health professional in-charge may withhold such information
in the records as is deemed necessary, because disclosure of the same
would result in serious mental harm to the person with mental illness, or
if there is a likelihood of harm to other persons. It is important to note
that when any information in the medical records is withheld from the
person with mental illness, the concerned mental health professional
shall inform the person with mental illness of his/her right to apply to
the respective Board for the release of such information.

Right to confidentiality and restriction on release of
information with respect to mental illness (Sections 23 and
24):

A person with mental illness has the right to confidentiality in respect
of his/her:

e Mental health;

5 g
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Mental healthcare;
Treatment; and

Physical healthcare.”

All health professionals treating or taking care of the person with
mental illness are supposed to keep all the information pertaining to the
above, obtained during care/treatment, confidential. This applies also
to all information stored in electronic or digital format in real or virtual
space.”

However, under the following situations, such information can be
released as is necessary:*®

Release of information to the nominated representative to enable
him/her to fulfill his/her duties;

Release of information to other mental health professionals and
other health professionals to enable them in providing healthcare
to the person with mental illness;

Release of information is necessary to protect someone from harm
or violence; (It is to be noted that only as much information as
is necessary to protect the person from harm/violence, and if the
harm/violence is likely to be a threat to life, shall be released)

Release of information if an order/direction for releasing the same
has been issued by concerned Board or the Central Authority or
High Court or Supreme Court or any other statutory authority
competent to do so;

Release of information is necessary in the interest of “public safety
and security.”

Section 24 states that no photograph or other information pertaining to
the person with mental illness who is undergoing treatment at a mental
health establishment shall be released to the media without the consent
of the person himself/herself.

96 The Mental Healthcare Act, 2017, Section 23(1)
97 The Mental Healthcare Act, 2017, Section 24(2)
98 The Mental Healthcare Act, 2017, Section 23(2)
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Right to personal contacts and communication (Section 26):

A person with mental illness who has been admitted to a mental health
establishment has the “right to refuse or receive visitors and to refuse
or receive and make telephone or mobile phone calls” at reasonable
times, subject to the norms of such mental health establishment. He/she
has the right to receive/send mail through electronic mode, including
emails. Whenever the person with mental illness informs the medical
officer/ mental health professional in-charge that he does not wish to
receive mail/email from any named person, the health official may
restrict such communication by the named person with the person with
mental illness. However, the same shall not apply to calls to/from, mails
and emails to/from the following persons, namely:

* any Judge or officer authorized by a competent court;

* members of the concerned Board or the Central Authority or the
State Authority;

» any member of the Parliament or a Member of State Legislature;

* nominated representative, lawyer or legal representative of the
person;

* medical practitioner in charge of the person’s treatment;
* any other person authorized by the appropriate Government.

Right to legal aid (Section 27):

A person with mental illness has the right to free legal services to
exercise his/her rights under this Act. It is the duty of “magistrate,
police officer, person in charge of such custodial institution as may be
prescribed or medical officer or mental health professional in charge of
a mental health establishment” to inform the person with mental illness
that he/she has the right to free legal services under the Legal Services
Authorities Act, 1987, or other relevant laws or under any order of
the court if so ordered; and to also provide the contact details of the
availability of such services.

56 4
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Right to make complaints about deficiencies in provision of
services (Section 28):

A person with mental illness has the right to “complain regarding
deficiencies in provision of care, treatment and services in a mental
health establishment” to any of the following, namely:

» the medical officer or mental health professional in charge of the
establishment, and if not satisfied with the response,

* the concerned Board, and if not satisfied with the response,
» the State Authority.

It is to be noted that the above right can be exercised without prejudice
to the rights of the person to seek any judicial remedy for violation of
his/her rights in a mental health establishment or by any mental health
professional under this Act or any other law for the time being in force.
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Understanding Psychiatric Advance Directives and their plausible
implications on women with mental illness in India

Chapter 11l of the Mental Healthcare Act, 2017, introduces
the concept of psychiatric advance directives, and Chapter
1V comprises provisions pertaining to the nominated
representative of the person with mental illness. The Act
states that any person, not being a minor, has the right to
make an advance directive in writing, specifying the way
the person wishes to be cared for and treated for a mental
illness; the individual or individuals, in order of precedence,
he wants to appoint as nominated representative. There
have been both legal and medical discourses about the
moral authority of an advance directive and the real stance
of advance directives vis-a-vis autonomy of the patient with
mental illness who has issued the directive. This Chapter
analyses the issues relating to advance directives from the
perspective of the autonomy of women with mental illness
in India.

1. UNDERSTANDING THE CONCEPT OF “PSYCHIATRIC ADVANCE
DIRECTIVES”

Advance planning of treatment for a situation of mental illness in the
future, by way of written advance directives has been debated among
the contemporary mental health care professionals and academicians.”

The concept of psychiatric advance directives is often explained in
common parlance as the concept of living will, wherein the person states
in a competent state of mind how he/she wishes to be treated during
the state of incompetency. Advance directives are meant to establish a
person’s preferences for treatment if the person becomes incompetent
in the future or is unable to communicate those preferences.!®

Psychiatric advance directives, as stated by some academicians, owe
their origin to the concept of a Ulysses contract or a self-binding
contract. A Ulysses contract/pact'”! is a contract entered into voluntarily

99  Guy Widdershoven, Advance directives in psychiatric care: a narrative approach,
Journal of Medical Ethics, Vol. 27 No. 2 92-97 (2001)

100 Debra S. Srebnik, et. al., Advance Directives for Mental Health Treatment,
Psychiatric Services, Vol 50 No. 7 (1999)

101 The term “Ulysses contract/pact” owes its origin to the story of the pact that
Ulysses had entered to with his men when they were approaching the Sirens.
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in the present, with consequences which are binding on the person
entering into the contract in the future when he/she is incompetent to
take a decision.

Psychiatric advance directives, also referred to as “mental health
advance directives,” are considered by some as an ideal mechanism for
persons with mental health issues to express their treatment preferences
in the future.!” Advance directives are particularly vital with respect to
mental illness which is many a time characterized by alternating periods
of competence and incompetence; and these advance directives afford
a person with mental illness the opportunity to state their treatment
preferences when they are in a competent state.!”® Unlike persons
making decisions with respect to end-of-life treatment, psychiatric
patients have generally experienced both the disorder and the treatment
on previous occasions and, therefore, are in a stronger position to make
informed choices and meaningful decisions.!*

2.  TYPES OF “PSYCHIATRIC ADVANCE DIRECTIVES”

Psychiatric advance directive (also referred to as mental health advance
directive) is a written document, wherein a person who has the legal
capacity in the present states how he/she wants to be treated in the
future when, because of any mental illness, he/she is incapable of
taking decisions with respect to his/her health and treatment. The two
broad categories of psychiatric advance directives are: instructional
directive and proxy directive. An advance directive may also have both
the elements of an instructional directive and a proxy directive.

Ulysses desired to listen to the Siren’s song, knowing full well that doing the same
would render him incapable of exercising rational thought. He directed his men to
tie him to the mast so that he could listen to the song, and ordered his men to not
change the course of the ship under any circumstances, and to keep their swords
pointed at him, thereby restraining him from breaking free from the bonds. His
men were asked to put wax in their ears, so that they did not have to listen to the
Siren’s song.

102 Paul S. Appelbaum, Commentary: Psychiatric Advance Directives at Crossroads -
When Can PADs be Overriden? J Am Acad Psychiatry Law 34: 395-397 (2006)

103 Debra S. Srebnik, et. al., Advance Directives for Mental Health Treatment,
Psychiatric Services, Vol 50 No. 7 (1999)

104 Paul S. Appelbaum, Commentary: Psychiatric Advance Directives at Crossroads
- When Can PADs be Overriden? ] Am Acad Psychiatry Law 34: 395-397 (2006)
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Instructional directives

Psychiatric Advance Directives Proxy directives

Directives which are both
instructional and proxy

TyPES oF PSYCHIATRIC ADVANCE DIRECTIVES
i. INSTRUCTIONAL DIRECTIVES

Instructional directives include instructions by the person with mental
illness about his/her treatment preferences and the reasons for those
preferences. Instructional directives generally contain detailed
instructions given by the person himself/herself directing the treatment
providers, in advance, what to do in the case of a mental health crisis
when the person becomes incompetent and unable to communicate his/
her decisions pertaining to medical treatment.'® Instructional directives
include the treatment directives and may include the reasons for giving
such directives. Such directives may be given with respect to the
following points'®:

*  Medication details: medications to be administered, dosage,
method and timing of administration of medication;

*  Medical emergencies: issues relating to addressing emergency
medical situations through restraint, sedation, etc.'”’

»  Preference for particular doctor, hospital, medical clinic, etc.

105 Debra S. Srebnik, et. al., Advance Directives for Mental Health Treatment,
Psychiatric Services, Vol 50 No. 7 (1999)

106 See Debra S. Srebnik, et. al., Advance Directives for Mental Health Treatment,
Psychiatric Services, Vol 50 No. 7 (1999); Guy Widdershoven, Advance directives
in psychiatric care: a narrative approach, Journal of Medical Ethics, Vol. 27 No. 2
92-97 (2001); Janet Heinrich and Virginia P. Tilden, Policy Perspectives: Advance
Directives, The American Journal of Nursing, Vol. 100 No. 12 49-51(Dec., 2000)

107 Advance directives are not applicable to emergency treatments under the Mental

Health Care Act, 2017.
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»  Specific treatments: for example: electro-convulsive therapy, group
therapy, etc.

»  Identification of persons: who are permitted for hospital visit; who
are to take care of the child, parents, financial care, home of such a
person.

»  Experimental treatments or research studies: willingness to be a
part of, or to not be a part of experimental treatments.

*  Other matters relating to medical care.

Drawing an exhaustive list of what can form a part of an instructional
psychiatric advance directive is difficult, keeping in mind the facts,
circumstances and sensitivity of each person respectively.!®

ii. PROXY PSYCHIATRIC ADVANCE DIRECTIVE:

Proxy advance directive enables the person to designate someone else as
a health-care proxy to take medical decisions on behalf of such person
when he/she becomes incapable of taking such decisions because of
mental illness.!” A proxy psychiatric advance directive authorizes the
proxy to legally take decisions pertaining to mental health care of the
person during the time of the person’s incompetency. The proxy acts
at such a time of incompetency of the person making the directive,
by using substituted judgement standard, that is, act on behalf of the
person and in the same way as the person would have acted had he/she
been competent to take the decisions on his/her own. Best-judgement
is, therefore, exercised by the proxy keeping in mind the gravity of the
situation and the wishes of the person, which is also the major reason
why proxy directives are used more frequently than sheer instructional
directives.

iii. PSYCHIATRIC ADVANCE DIRECTIVES WHICH ARE BOTH
INSTRUCTIONAL AND PROXY:

A directive which has both the elements of an instructional directive and
a proxy directive specifies both the instructions as to the way the person

108 Janet Heinrich and Virginia P. Tilden, Policy Perspectives: Advance Directives,
The American Journal of Nursing, Vol. 100 No. 12 49-51(Dec., 2000)

109 Debra S. Srebnik, et. al., Advance Directives for Mental Health Treatment,
Psychiatric Services, Vol 50 No. 7 (1999)
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wishes to be treated during incompetency, and also nominates a proxy
who will act on behalf of the person to execute those directions. In
common day parlance, psychiatric advance directives are a combination
of both instructional and proxy. The person gives certain instructions in
his/her advance directives, pertaining to his/her mental health care for
when, and if, the situation of incompetency arises; and authorizes a
proxy to execute those instructions and to take decisions pertaining to
any other issues that may crop up during the person’s mental illness.

3. CAPACITY TO MAKE DECISIONS PERTAINING TO MENTAL
HEALTHCARE AND TREATMENT

Section 4 of the 2017 Act states that it shall be deemed that every
person, including a person who has mental illness, has the capacity to
make decisions regarding his/her mental healthcare if such a person has
the capability to:

*  Understand the information provided;

*  Understand the reasonably foreseeable consequences;

e Communicate his/her decision.!°

If a decision made by a person with mental illness under this Section is
perceived by others to be a wrong decision, the same would not entail
questioning the decision making capacity of such a person under the
Act as long as the other provisions of Section 4 are fulfilled.

This right of a person under Section 4 is a precursor to the right to make
decisions in advance about one’s mental healthcare and, therefore,
reinforces the capacity of a person to make an advance directive
pertaining to his/her mental healthcare in the future.

4. PSYCHIATRIC ADVANCE DIRECTIVES UNDER THE MENTAL
HEeaLTH CARE ACT, 2017

Chapter III of the 2017 Act provides for advance directives, and Chapter

IV of the 2017 Act lays down provisions pertaining to nominated

representative.'!'! Both the chapters work in tandem with each other.

110 The 2017 Act, Section 4
111 See also Jeffrey Swanson, et. al., Psychiatric Advance Directives Among Public
Health Consumers in Five US Cities: Prevalence, Demand and Correlates, 34)
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Section 5 states that every person who is not a minor shall have a right
to make an advance directive in writing, specifying any or all of the
following:

» the way the person wishes to be cared for and treated for a mental
illness;

» the way the person wishes not to be cared for and treated for a
mental illness;

* the individual or individuals, in order of precedence, he/she wants
to appoint as his nominated representative as provided under
Section 14.

An advance directive can be made by a person irrespective of his/her
past mental illness or treatment for the same."'? According to the Act, it
can be invoked only when such person ceases to have capacity to make
mental health care or treatment decisions and shall remain effective until
such person regains capacity to make those decisions.!”* Any decision
made by a person while he has the capacity to make mental health care
and treatment decisions shall over-ride any previously written advance
directive by such person; and an advance directive contrary to any law
for the time being in force is considered void ab initio.'"* An advance
directive can be revoked, amended or cancelled any time by the person
making the same.!!* Section 6 of the Act discusses about the manner of
making an advance directive. It is to be noted that advance directives
are not applicable to emergency treatments under the Mental Health
Care Act, 2017.11¢

Enforceability of an advance directive under the Act:

It is the duty of every medical officer in charge of a mental health
establishment and the psychiatrist in charge of a person’s mental
healthcare to provide treatment and mental healthcare to the person with

Am Acad Psychiatry 3443-57 (2006)
112 The 2017 Act, Section 5
113 Id.
114 Id.
115 The 2017 Act, Section 8
116 The 2017 Act, Section 9
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mental illness in accordance with the person’s valid advance directive.'”
Following a valid advance directive bears no adverse consequences
for a medical practitioner or a mental health professional in case of
unforeseen circumstances.''® However, the medical practitioner or
mental health professional is not liable for not following an invalid
advance directive, if the copy of a valid directive was not provided to
him/her."” The person writing the advance directive and his nominated
representative have the duty to ensure that the medical officer in charge
of a mental health establishment or a medical practitioner or a mental
health professional, as the case may be, has access to the advance
directive when the situation arises.'*

When a mental health professional or a relative or a care-giver of
a person desires not to follow an advance directive: While treating
a person with mental illness, if the mental health professional or the
relative or care-giver of the person wishes not to follow an advance
directive, an application to the concerned Board has to be made to
review, alter, modify or cancel the advance directive.'?! Upon receipt of
such an application, the Board has the power to review, alter or modify
or cancel the advance directive in question. The opportunity of hearing
to all concerned parties (including the person whose advance directive is
in question) should be given by the Board. Before arriving at a decision,
the Board should take into consideration the following factors:!?

»  whether the person making the advance directive had the capacity
to make decisions relating to his/her mental healthcare or treatment
when such advance directive was made; or

*  whether the advance directive was made by the person out of his
own free will and was well-informed before making the decision;

»  whether the person intended the advance directive to apply to
the existing circumstances, which may be different from those
anticipated; or

117 The 2017 Act, Section 10
118 The 2017 Act, Section 13(1)
119 The 2017 Act, Section 13(2)
120 The 2017 Act, Section 11(3)
121 The 2017 Act, Section 11
122 Id.
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whether the content of the advance directive is contrary to the other

laws of India.'?

Nominated representative: Chapter [V of the Mental Health Care Act,
2017, lays down provisions pertaining to nominated representative.
Every person who is not a minor has the right to appoint a nominated
representative for the purposes of this Act.'”* Where no nominated
representative is appointed by a person, the following persons, in the
order of precedence shall be deemed to be the nominated representative
of a person with mental illness for the purposes of this Act, namely:

the person appointed as the nominated representative in the advance
directive;

a relative;
a care-giver;
a suitable person appointed by the concerned board

if no such person is available to be appointed as a nominated
representative, the Board shall appoint the Director, Department
of Social Welfare, or his designated representative, as the
nominated representative of the person with mental illness. Any
person representing an organization registered under the Societies
Registration Act, 1860, or any other law for the time being in
force, working for persons with mental illness may temporarily be
engaged by the mental health professional to discharge the duties of
a nominated representative, pending appointment of a nominated
representative by the concerned Board.

All persons with mental illness have the capacity to make
mental healthcare or treatment decisions; however, each of them
may require varying levels of support from their nominated
representative to make decisions.'” While fulfilling his duties
under this Act, the nominated representative is required to!?¢:

123 Id.
124 The 2017 Act, Section 14
125 I1d.
126 The 2017 Act, Section 17
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»  consider the current and past wishes, the life history, values, cultural
background and the best interests of the person with mental illness;

*  give particular importance to the views of the person with mental
illness to the extent that the person understands the nature of the
decisions under consideration;

» provide support to the person with mental illness in making
treatment decisions;

* have right to seek information on diagnosis and treatment to
provide adequate support to the person with mental illness;

*  have access to the family or home based rehabilitation services on
behalf of, and for the benefit of, the person with mental illness;

*  be involved in discharge planning;

*  be informed about every instance of restraint'?’ within a period of
twenty-four hours;

* apply to the mental health establishment for admission;

» apply to the concerned Board against violation of rights of the
person with mental illness in a mental health establishment;

*  have the right to give or withhold consent for research, etc.

5. PsyYCHIATRIC ADVANCE DIRECTIVE & WOMEN WITH MENTAL
ILLNESS

Persons with mental illness form a part of the marginalized sections
of society because of their incapacity to exercise their rights in times
of their mental illness. The situation gets gravely difficult, particularly
when it is the case of a woman with mental illness.'*® In a society with
a strong hue of patriarchy, women with mental illness qualify as one of
the most marginalized sections.'*

Self-determination is vital for any person’s well-being and existence.
The right to decide about one’s future health care needs is considered an

127 The 2017 Act, Section 97
128 BHARGAVI DAVAR AND T.K. SUNDARI RAVINDRAN, GENDERING MENTAL HEALTH (2015)

129 Id.
©
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indispensable part of one’s autonomy.'*® However, the exercise of this
autonomy by persons with mental illness receives limited recognition
and the facility to be implemented in very rare cases. The introduction
of psychiatric advance directives under the 2017 Act can, therefore, be
considered a significant development.

6. ADDRESSING THE APPREHENSIONS PERTAINING TO PSYCHIATRIC
ADVANCE DIRECTIVES:?

Some mental illnesses are periodic in nature, examples being,
schizophrenia, obsessive compulsive disorder, bipolar disorder, etc.
Psychiatric advance directives are vital in these situations. Even if a
person with mental illness complies with the mandates of medication, a
future manic condition cannot always be obviated.!*' A person who has
lived the experience of his/her mental illness, therefore, is in the best
position to determine how he/she wishes to be treated in the case of a
future bout of mental illness.!*?

Appointing of a nominated representative under the Act is in the nature
of a proxy psychiatric advance directive. Appointing a nominated
representative through an advance directive in whom the patient has
confidence entitles the patient to ensure that his/her rights will be
protected and the medical care will be properly taken care of.

Corollaries with respect to the advance directives provisions in the
Mental Health Care Act, 2017, can be drawn to similar provisions in
statutes recognizing advance directives in the legal systems of other
countries in the world. The Federal Patient Self-Determination Act,
1991, in the US introduced the government requirements to implement
advance-directive policies at health care facilities receiving funding
through Medicaid and Medicare.'** The Mental Capacity Act, 2005, of
UK which lays down similar provisions about advance care planning,

130 SHeiLA A. M. McLEaN, AutoNoMy, CONSENT AND THE Law (2010)

131 Guy Widdershoven and Ron Berghmans, Advance Directives in Psychiatric Care:
A Narrative Approach, Journal of Medical Ethics 92-97 (2001)

132 The Mental Health Legal Centre Inc., Advance Directives Project — Information
for Clinicians, Available at http://www.communitylaw.org.au/mentalhealth/cb_
pages/images/AD_Clinicians_Info Feb09.pdf (Last visited on April 10, 2017)

133 See also Jeffrey Swanson, et. al., Psychiatric Advance Directives Among Public
Health Consumers in Five US Cities: Prevalence, Demand and Correlates, 34]
Am Acad Psychiatry 3443-57 (2006)
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categorizes the same into three categories, namely: advance statements,
advance decision to refuse treatment and lasting power of attorney.

As part of the research, the researcher had the opportunity to interview
five psychiatrists with multiple years of experience. All the interviews
were focused interviews and the questions asked were open-ended.!'3
All the doctors were of the opinion that the Mental Healthcare Act,
2017, as a whole was a welcome change; however, the concept of
advance directives was received with apprehension and skepticism.
One of these Doctors was of the view that in the Indian societal
setup, majority of patients with mental illness are brought for medical
treatment by a family member; and an advance directive may bring the
patient at crossroads with the very family which wishes the patient’s
welfare.!* This view is subject to contradiction because of the fact that
an invalid advance directive can be amended and repealed under the
Mental Healthcare Act, 2017, at any point of time.

The apprehensions of one of the Doctors, whom the researcher
interviewed was that advance directives under the Act will lead to
unnecessary formalities. This criticism can be put to rest by ensuring
that the mandates and requirements of a valid advance directive are
adhered to at the very beginning when the advance directive is written.
The provision for amendment or cancellation of one’s advance
directives under the Act gives these directives flexibility and validates
the patient’s wishes by giving him/her the opportunity to change his/her
directions with time and with his/her changing situations.

A corollary can be drawn to advance directive with respect to passive
euthanasia, from the decision of the Supreme Court of India in Common
Cause (A Regd. Society) v. Union of India and Another'3® wherein the
Supreme Court upheld the constitutionality of passive euthanasia and
laid down guidelines for advance directive relating to the same. The
advance directive which the Supreme Court discusses in this case can
only be executed by an adult who is of sound mind and is in a position
to communicate. The advance directive becomes operative subject to
various checks and conditions, only when the executor of the directive
134 See Annexure 1.

135 See Annexure 1.
136 W.P. (CIVIL) NO. 215 OF 2005
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becomes terminally ill, has been through, and is also presently going
through, prolonged medical treatment with “no hope for recovery
and cure of the ailment.” Though the ethos of the advance directive
pertaining to passive euthanasia and the advance directive pertaining
to mental healthcare is predominantly different, the common factors
between the two are that both are given by the executor in a fit state
of mind and are made with respect to treatment when the person
will not be in the state of mind to take decisions. Having upheld the
constitutionality of advance directives pertaining to passive euthanasia
in Common Cause (A Regd. Society) v. Union of India and Another,’s’
the Supreme Court has upheld the concept of advance directive in
general as well, which can be considered as an indirect affirmation
of the legality and constitutionality of psychiatric advance directives
envisaged in the 2017 Act.

7.  IMPLICATIONS:

People with mental illness very easily lose their right to participate in
decision making in the present societal setup.'*® In this background,
the concept of psychiatric advance directives play an enabling role
for the person with mental illness to be an active part in, at least, the
decision making of his/her own health care. One of the mandates of a
valid advance directive under the Mental Healthcare Act, 2017, is that
an advance directive can only be made by the person in the state when
he is able to understand the meaning and implications of his directions.

Women with mental illness in India find a lesser role in the societal and
family setup when it comes to their decision making power and are,
sometimes, even abstained from their right to a family, food, shelter, etc.
In situations like these, and also in situations where the female patient is
in a better status and is able to exercise her rights, psychiatric advance
directives is a big tool of entitlement for such women. The entitlement
is towards autonomy, towards the fulfillment of the right to decide how/
where/when/by whom she wishes to be treated if and when she is not
competent to take decisions in the future because of her mental illness.

137 Id.

138 The Mental Health Legal Centre Inc., Maximising Consumers autonomy, dignity
and control, Available at http://www.communitylaw.org.au/mentalhealth/cb
pages/living_wills.php (Last visited on April 12, 2017)
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Psychiatric advance directives, as recognized under the Act, have the
potential to ensure that female patients get the full opportunity to have
a say in and influence the treatment they receive and, also, that their
preference is respected and fulfilled in all possible situations.

The Draft Central Regulations, 2017,%° lay down the regulations
pertaining to the manner of making an advance directive. It is stated
that an advance directive for the purposes of the 2017 Act should be
made according to Form CR-A of the Draft Central Regulations, 2017.
A nominated representative who is named in the advance directive
should sign in the advance directive, thereby consenting to the same.!*°
He/she may withdraw his/her consent at any time, from the same, by
writing an application to that effect to the Mental Health Review Board
and handing over a copy of the application to the person who made the
advance directive.'""! All advance directives are to be countersigned by
two witnesses stating that the advance directive was signed by the person
making the same in their presence.'** A person making the advance
directive is required to keep a copy with himself/herself and give a copy
to his/her nominated representative.!* Release of a copy of the advance
directive to the media or any unauthorized person is not permitted.'**
All advance directives are to be registered with the concerned Mental
Health Review Board free of cost.'* An advance directive should be
made online by the Board within 14 days of receiving the same.!'*® A
person can change his/her advance directives any number of times;
there are no restrictions on the number.!*” Each change in an advance
directive is required to undergo the same process and regulations as an

139 Draft Central Regulations, 2017, made by the Central Government in exercise of
the powers conferred under Section 122 of the 2017 Act on behalf of the Central
Mental Health Authority subject to modification by the Central Mental Authority
on its constitution. Draft Central Regulations, 2017, Available at https://mohfw.
gov.in/sites/default/files/Final%20Draft%20Rules%20MHC%20A ct%2C%20
2017%20%281%29.pdf (Last visited on April 27, 2018)
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advance directive to be considered valid.'* Every time a new advance
directive is made, the person making the advance directive and/or his/
her nominated representative must inform the treating mental health
professional about the same.'®

It is submitted that the checks to the viability of a psychiatric advance
directive are sufficiently placed in the provisions of the 2017 Act, and
proper implementation of the law in its letter and spirit will help in
fulfilling the goal with which this concept is being introduced in India.
The Draft Central Regulations, 2017, add further regulations and
checks to ensure the smooth functioning and proper implementation
of psychiatric advance directives. Subject to the implementation of the
laws, psychiatric advance directives will have positive implications on
the autonomy of women with mental illness and the exercise of their
right to choice over the treatment meted out to them. The concept
of psychiatric advance directives is a welcome change to entitle the
female patients with mental illness to come out of the shackles and
consequences of labelled incompetency and existent marginalization. It
is a positive step and will enable women in need of mental healthcare to
exercise autonomy and their right to independent decision making with
respect to their mental healthcare requirements and choices. However,
it is important to note that independence, free consent and autonomy
of the woman making an advance directive should be particularly
facilitated and ensured at all stages of the process, so that the psychiatric
advance directive is her own decision taken by her for her best interest.

148 Id.
149 Id.
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Comparing the Provisions of The Mental Healthcare Act, 2017,
with the Relevant Provisions of The Mental Health Act, 1987

1.

1.

Mental Health Act, 1987

The Mental Healthcare Act, 2017, replaces the Mental
Health Act, 1987. In order to address the present and
future, it is important to analyse and draw a link with what
was the situation in the past. This Chapter compares two
major aspects of the 2017 Act and the 1987 Act, namely:
(i) the procedures pertaining to admission, treatment and
discharge under the two Acts; (ii) various Authorities under
the two Acts. This Chapter holds significance because one
cannot ignore the fact the 2017 Act has not been introduced
in a vacuum but is replacing a 31 year old legislation.
Therefore, it becomes important to understand the major
administrative changes in the law enforcement mechanism
that have been brought about by the virtue of the new law.

ADMISSION, TREATMENT AND DISCHARGE - A

COMPARISON OF THE 1987 AcTt AnND THE 2017 AcT

MAJOR MAJOR
VOLUNTARY INDEPENDENT
PATIENT PATIENT
MINOR MINOR

Admission and discharge of a ‘voluntary’ patient under the 1987
Act; and an ‘independent’ patient in a mental health establishment
under the 2017 Act

Mental Healthcare Act, 2017

A corollary can be drawn between admission of a person with mental
illness on a voluntary basis under the 1987 Act!*® with the admission of
aperson with mental illness as an independent patient in a mental health
establishment under the 2017 Act.'s! The 2017 Act is more circumspect
with respect to admissions in mental healthcare institutions and lays
down more elaborate criteria to confirm admission in such an institution.
Voluntary admission is further categorized both under 1987 Act and the
2017 Act into voluntary admission of an adult and a minor, respectively.

150 The 1987 Act, Sections 15 to 18.
151 The 2017 Act, Sections 85 to 88.
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Admission:
. ADULT:

The 1987 Act states that any person who is of the opinion that he/she is
mentally ill can approach a psychiatric hospital or psychiatric nursing
home for treatment and request to be admitted as a “voluntary patient.”
The medical officer concerned shall conduct an inquiry, and within a
period of 24 hours, on being satisfied that the person needs treatment
as an in-patient has to, thereby, admit the person as a voluntary patient.

The 2017 Act defines an “independent patient or an independent
admission” for the purposes of the Act as admission of a person with
mental illness to a mental health establishment who has the capacity to
make mental healthcare and treatment decisions or requires minimal
or negligible support in arriving at such decisions. Any person who is
of the opinion that he/she is mentally ill can approach a psychiatric
hospital or psychiatric nursing home for treatment and request for being
admitted as an independent patient.

The 2017 Actencourages all admissions to a mental health establishment
to be independent admissions, unless the conditions are such that
supported admission becomes inevitable. The medical officer or the
mental health professional in charge of the establishment has to be
satisfied that the applicant has a mental illness of such severity that he/
she requires admission to a mental health establishment and is likely to
benefit from such an admission. The medical officer should also ensure
that the person has understood the nature and implications of such an
admission and is acting with free and informed consent.

The 1987 Act, however, did not lay down any of the express
aforementioned criteria enumerated in the 2017 Act. The 2017 Act
further adds that an independent person has to be admitted at his own
request, and the presence of a nominated representative or a care-giver
at the time of admission is not required. The 2017 Act also states that an
independent patient will not be made subject to any treatment without
his informed consent.
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= MINOR:

The 1987 Act'** states that if the guardian of the minor is of the opinion
that he/she is mentally ill, he/she can approach a psychiatric hospital
or psychiatric nursing home for treatment and request for the minor to
be admitted as a voluntary patient. The medical officer concerned shall
conduct an inquiry, within a period of 24 hours, and on being satisfied
that the minor needs treatment as an in-patient has to, thereby, admit the
minor as a voluntary patient.!>*

Under the 2017 Act,'>* the nominated representative of the minor can
apply to the medical officer of a mental health establishment for the
admission of the minor in the mental health establishment. The minor
may be admitted to the establishment, provided that two psychiatrists'>
have independently examined the minor on the day of admission or seven
days preceding thereto, and both of them, based on their independent
examination, independently conclude that the minor has a mental
illness of such severity that he/she requires admission to a mental health
establishment, and it is in his/her best interest and that he/she is likely to
benefit from such an admission, and that it would not be possible to fulfil
the mental healthcare requirements of the minor without the admission.
Best interest of the minor includes best interest of the minor with regard
to his/her health, safety and well-being. As far as possible, the wishes of
the minor should be taken into account. Before arriving at the decision
to admit the minor, it also needs to be ascertained that all community
oriented and community based alternatives to admission have failed or
are unsuitable for the situation, condition and needs of the minor. With
respect to the treatment of the minor in the mental health establishment,
the 2017 Act lays down some important conditions to be fulfilled by the
establishment, and the same are enumerated herein below:

*  the accommodation of the minor shall be separate from the adults
in the establishment;

152 The 1987 Act, Section 16

153 See R.N. Saxena, THE MENTAL HEALTH AcT, 1987 (2000)

154 The 2017 Act, Section 87
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* the accommodation of the minor should be of the same quality
that is provided to other minors admitted to hospitals for other
treatments;

* the accommodation should cater to the needs of the minor, taking
into account his/her needs, requirements and development; and

» the nominated representative should at all times be permitted to
stay with the minor in the mental health establishment; and in case
of a minor girl, if the nominated representative is a male, a female
attendant has to be appointed by the nominated representative for
the same.

In order to ensure that the minor is not forced into an admission into the
mental health establishment, each time a minor is admitted to a mental
health establishment, the concerned Board has to be apprised of the
same within 72 hours. The Board reserves the right to visit the minor,
interview him/her and review and analyse his/her medical records. If
a minor has been in the mental health establishment for a month, on
the completion of thirty days, the Board should be informed about the
same. The Board shall review the admission and treatment of all minors
admitted for thirty days and on completion of every thirty days period,
within seven days of being informed about the same.

Discharge:

Under the Mental Health Act, 1987, a voluntary patient shall be
discharged from the establishment within 24 hours of an application
by him to be so discharged. However, the discharge may not be issued
if the same is not in the interest of the person. Within 72 hours of such
an application, the medical officer shall constitute a Board comprising
two medical officers to examine whether the person needs further
treatment in the mental health establishment and shall act according to
the findings of the board.

An independent patient, under the Mental Healthcare Act, 2017,'5¢
shall be immediately discharged on a request so made by the person.
However, a mental health professional may prevent such a discharge
for a period of up to 24 hours and proceed with necessary assessment

156 The 2017 Act, Section 88
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within those 24 hours, to ascertain whether the independent patient will
require admission as a patient with support needs, if the former has
reason to believe that such patient:

* isunable to decipher the purpose, nature and significance of his/her
decisions, which requires him/her to get substantial or high support
from his/her nominated representative; or

*  has recently been threatening to cause bodily harm to himself/
herself or has attempted or attempting to cause bodily harm to
himself/herself; or

*  has recently been acting violently towards any other person; or

»  shows signs of inability to take basic care for himself/herself, which
places him in a position of individual risk of harm to himself.

If any of the above criteria is fulfilled, the voluntary patient shall, within
aperiod of 24 hours of his/her request to be discharged as an independent
patient, be admitted as supported patient under Section 89 of the 2017
Act. If any of the above criteria is not fulfilled, the independent patient
shall be discharged within a period of 24 hours of his/her request to be
discharged.

If a minor who is admitted in a mental health establishment, attains
the age of 18 years while he/she is still in the establishment, he/she
shall be classified as an independent patient by the medical officer at
the establishment, and the provisions of the Act shall apply to him/her
accordingly.

Section 98 of the 2017 Act lays down the provisions pertaining to
discharge planning, which apply to all discharges from mental health
establishments governed by this Act. Discharge planning is incumbent
whenever the person undergoing the treatment for mental illness in a
mental health establishment:

* Isto be discharged into the community; or
* Isto be discharged into a different mental health establishment; or

* A new psychiatrist is to undertake the care and treatment of the
person.
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Discharge planning would involve the participation of the psychiatrist,
who was till date responsible for the person’s care and treatment, in
consultation with the person with mental illness, his/her nominated
representative and/or family member/care-giver and the psychiatrist
who will be responsible for the care and treatment of the person in the
near future, in the planning pertaining to what treatment or services
would be apt for the person and, also, in the drawing of a detailed plan
for the treatment and care.

ii. Admission under “special circumstances” under the 1987 Act;
Admission and treatment in mental health establishments of
persons with mental illness who have “high support needs” under
2017 Act.

Mental Health Act, 1987 Mental Healthcare Act, 2017

Admission under up to 30 days

special circumstances

beyond 30 days

Admission under special circumstances under the Mental
Health Act, 1987:

Mentally ill persons may be admitted under certain special
circumstances'’ under the 1987 Act. Any mentally ill person who is
not willing to express his/her willingness to be admitted as a voluntary
patient or is unable to express willingness to be admitted as a voluntary
patient in a psychiatric hospital or psychiatric nursing home can be
admitted if an application with respect to the same is made by his/her
relative or friend, and the medical officer in charge is satisfied that it is
in the interest of the person to admit him/her in the psychiatric hospital
or psychiatric nursing home, as the case may be.

Involuntary admission under special circumstances is only viable when
the patient is mentally ill and the medical professionals have reached
a satisfaction to that effect. Admission under special circumstances for

157 The 1987 Act, Section 19
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the mere observation of the patient amounts to a violation of the right to
life, liberty and dignity of the person so admitted.'>®

No person so admitted as an inpatient shall be kept in the psychiatric
hospital or psychiatric nursing home as an inpatient for a period
exceeding ninety days, except in accordance with the other provisions
of this Act.

The application should be accompanied by the certificates of two
medical practitioners, with a minimum of one of them being a medical
practitioner in a Government service. The certificates should certify
inter alia that the mentally ill person is in such a condition, that he/she
should be kept as an inpatient in a psychiatric hospital or psychiatric
nursing home. The medical officer in charge of the concerned hospital
or nursing home, as the case maybe, may, however, get the medically ill
person examined by two medical practitioners working in the hospital,
rather than requiring certificates. A mentally ill person so admitted, or
any other person on his/her behalf, may apply to the Magistrate for
his/her discharge from the hospital or nursing home. The Magistrate
may, after making such necessary inquiry as he/she may deem fit,
allow the application and discharge the mentally ill person, or may
dismiss the application. A person admitted as an inpatient under special
circumstances cannot be so kept for more than 90 days, subject to the
other provisions of the 1987 Act.

Supported admission under the Mental Healthcare Act, 2017

Supported admission under the Mental Healthcare Act, 2017, is subject
to various time bound brackets to ensure that no person with mental
illness languishes in a mental health establishment beyond the necessary
time. Examining the patient to ensure that the situation demands a
supported admission is mandated by various requirements under the
2017 Act, thereby minimizing the scope of calculated and manipulated
admissions of persons with mental illness.

o Up 10 30 DAYS

A person with mental illness may be admitted to a mental health
establishment through supported admission for a period of 30 days,'”

158 Dr. Sangamitra Acharya & Anr. v. State (NCT of Delhi) & Ors., W.P. (CRL.)
1804/2017 & CM No. 9963/2017
159 The 2017 Act, Section 89
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if the medical officer of the concerned mental health establishment
receives an application from the nominated representative in this regard.
Following are the pre-requisites for such an admission to take place:

= The person with mental illness should be examined on the day of
admission or within 7 days preceding the date of the admission,
independently by one psychiatrist and a mental health professional/
medical practitioner, to find that the concerned person has a mental
illness of such a nature that:

o He/she has attempted or threatened to cause harm to himself/
herself or his/her body; or

o He/she has been behaving violently towards others or has
threatened to cause harm to others; or

o He/she is showing incapability to take care of himself/herself
thereby putting himself/herself at the brink of harm.

= The mental health professional/medical practitioner should certify,
after taking into account any psychiatric advance directive, that in
the circumstances, admission to the mental health establishment is
the least restrictive care option possible;

= The person is unable to take decisions or decipher them and,
therefore, it is not possible to admit him/her independently.

For supported admission, the informed consent of the person or
his nominated representative (if he/she is unable to understand the
implications of his/her decisions for the time being) should be obtained,
and any advance directive of the person should also be considered. If an
admission of this nature takes place, the medical officer/ mental health
professional has to report to the concerned Board about such admission
within 3 days of the admission in the case of a woman or a minor; and
within 7 days of the admission in any other case. The provisions of
the Act are considerate towards the sensitivity and the plausibility of
misuse of such a provision, in the case of a minor and a woman and,
therefore, require the reporting to the concerned Board to be made as
soon as possible. Application can be made to the Board for reviewing
the decision of such an admission of the person with mental illness

5 4
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by the person with mental illness, or his/her nominated representative
or a representative from a registered non-governmental organization.
The Board should review the application within 7 days of receiving an
application for review.

The conditions and progress of the person admitted with support shall
be timely reviewed, and if the person is better and the requisite criteria
are no longer being fulfilled because of his/her improvement, he/she
shall be discharged or be admitted as an independent patient. If the
person is discharged, such a person is not eligible for re-admission as
a supported patient till 7 days have elapsed from the date of his/her
discharge.

After the expiry of 30 days from the date of admission, if the patient
does not fulfill the afore-discussed criteria any more, he/she shall
no longer remain in the establishment. However, if any of the afore-
mentioned situations continue, the patient may continue to remain in
the mental health establishment for more than 30 days on the fulfillment
of the below-mentioned criteria.

. BEYOND 30 DAYS

If a person with mental illness admitted to a mental health establishment
through supported admission requires continuous admission and
treatment beyond 30 days,'*° or requires a re-admission within 7 days of
discharge, he may be admitted on the fulfillment of certain conditions.
Following are the pre-requisites for such an admission to take place:

=  The person with mental illness should be examined on the day of
admission or within 7 days preceding the date of the admission
independently by one psychiatrist and a mental health professional/
medical practitioner that the concerned person has a mental illness
of such a nature that:

o He/she has attempted or threatened to cause harm to himself/
herself or his/her body; or

o He/she has been behaving violently towards others or has
threatened to cause harm to others; or

160 The 2017 Act, Section 90
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o He/she is showing incapability to take care of himself/herself
thereby putting himself/herself at the brink of harm.

= The mental health professional/medical practitioner should
certify, after taking into account any advance directive that, in the
circumstances, admission to the mental health establishment is the
least restrictive care option possible;

= The person is unable to take decisions or decipher them and,
therefore, it is not possible to admit him/her independently.

For supported admission, the informed consent of the person or
his nominated representative (if he/she is unable to understand the
implications of his/her decisions for the time being) should be obtained
and any advance directive of the person should also be considered. If an
admission of this nature takes place, the medical officer/ mental health
professional has to report to the concerned Board about such admission
within 7 days of the admission. The Board may within 21 days of such an
intimation either permit the re-admission or may order for discharge of
the patient. While taking the decision, the Board shall examine whether
there is a need for the institutional care of such person, and whether an
environment less restrictive than a mental health establishment can be
provided in the community. The Board may also require the medical
officer or psychiatrist in charge to come up with a plan for community
based treatment and the progress that can be made by following the
plan. Mere absence or paucity of community based services in a place
of treatment cannot be the reason for re-admission beyond the period
of 30 days.

The conditions and progress of the person admitted with support shall
be reviewed, timely, and if the person is better and the requisite criteria
are no longer being fulfilled because of his/her improvement, he/she
shall be discharged or be admitted as an independent patient. If a
person with mental illness admitted to a mental health establishment
through supported admission is permitted continuous admission and
treatment beyond 30 days, further extension of time may be facilitated
on the fulfillment of the afore-discussed conditions, but subject to the
following time limits wherein the review process has to be repeated.
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a. Time period extension in the first instance = up to 90 days
b. Time period extension in the second instance = up to 120 days

c. Time period extension from the third instance onwards = up to
180 days each time.

11ii. RECEPTION ORDERS UNDER THE MENTAL HEALTH AcT,
1987, AND ORDERS BY MAGISTRATE UNDER THE MENTAL
HEALTHCARE AcT, 2017

A. Reception Orders under the Mental Health Act, 1987

A reception order is an order issued by the Magistrate, under this Act,
for the admission and detention of a mentally ill person in a psychiatric
nursing home or hospital.'®!

On Application: An application for a reception order can be made by
the medical officer in charge of the psychiatric hospital or psychiatric
nursing home or by the husband/wife or any other relative of the person
with mental illness, to the Magistrate in whose local jurisdiction the
psychiatric hospital or nursing home is situated. If the Magistrate is
satisfied that it is in the interest of the health and safety of the person
with mental illness, the Magistrate may pass a reception order.'®>

On production before the Magistrate:

Under the 1987 Act, every officer in charge of a police station may
take into protection a person found wandering about who seems to be
mentally ill and unable to take care of himself/herself and/or maybe
dangerous to the society because of his/her mental illness.!'®* Every
person who is detained or taken into protection and detained has to be
produced before the nearest Magistrate within a period of twenty-four
hours and shall not be detained beyond twenty-four hours without the
permission of the Magistrate. If the Magistrate is satisfied that it is in
the interest of the health and safety of the person with mental illness to
be admitted in a psychiatric hospital or nursing home, the Magistrate
may pass a reception order.!**

161 The 1987 Act, Section 2(s)
162 See the 1987 Act, Section 22
163 The 1987 Act, Section 23
164 The 1987 Act, Section 24
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B. Orders by Magistrate under the Mental Healthcare Act,
2017

It is the duty of the officer in-charge of a police station, if he has
sufficient reason to believe that there is a person residing within the
police station’s local limits and he/she is being ill-treated or neglected,
the former shall report the same before the Magistrate.'® It is also the
duty of any person who has reason to believe that a person has mental
illness and is being ill-treated or neglected, to report the same before the
officer-in-charge of the local police station. The Magistrate shall cause
such person with mental illness to be produced before him and take
necessary action therewith. !

Under the 2017 Act when any person is brought before the local
Magistrate, and the person is mentally ill or appears to be so, the
Magistrate may, through an order in writing, convey the person to a
public mental health establishment for assessment and/or treatment, as
the case may be.'”” The Magistrate may also authorize the admission
for a period not exceeding ten days of the person with mental illness
in a mental health establishment for his/her assessment and necessary
treatment, after which the mental health professional in charge of
the health establishment has to submit a report to the Magistrate for
necessary action.'®®

Role of officer in-charge of the local police station: The 2017 Act
also imposes a duty on the officer-in-charge of every police station in
the country to take under his/her protection any person found wandering
in the local limits of the station, if the officer is of the opinion that the
person has mental illness and he/she is, thereby, incapable of taking care
of himself/herself or because of his/her mental illness could be of risk
to himself/herself or to others.'® Before taking into his/her protection,
the police officer concerned shall apprise the person of the grounds for
taking him/her under protection. The person taken into protection has to
be taken to the nearest public health establishment within twenty-four

165 The 2017 Act, Section 101
166 Id.
167 The 2017 Act, Section 102
168 Id.
169 The 2017 Act, Section 100
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hours, and under no circumstances should be put in a police lock-up
or prison.!” In the public health establishment, the medical officer in-
charge has to arrange for the check-up and assessment of the person
taken under protection, so that proper treatment can be meted out to
the latter in consonance with the provisions of the Act. Every officer-
in-charge of a police station is also required to report to the Magistrate
about any person with mental illness in his/her private residence who is
neglected or ill-treated.'”

2. SpPEcCIFIC PROVISIONS PERTAINING TO TREATMENT UNDER
THE MENTAL HEALTHCARE AcT, 2017

Informed consent is defined for the first time pertaining to persons
with mental illness in India. It becomes vital for the sheer fact that
determining factors for informed consent of the person with mental
illness are complicated and need to be addressed very sensitively. The
2017 Act defines “informed consent”’? as consent given for a specific
intervention and which adheres to the following conditions:

* Consent given without any force/threat/fraud/mistake/
misrepresentation/undue influence of any kind;

»  Consent in order to be ‘informed’ must be obtained after providing
sufficient information pertaining to the risks and benefits of the
specific treatment and the existent alternatives to it;

*  The information so provided should be in a language that the
person giving the consent understands and should be made in a
manner conducive for him to understand the implications of the
same.

The Act also defines a “least restrictive” alternative/environment/
option as one which aptly addresses the treatment needs of the person
and imposes the least possible restrictions on the person’s rights.!”
These provisions are important for the protection of patients with
mental illness, especially women with mental illness, who are facilitated
protection from exploitation and abuse, because of these protective
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mandates imposed by the law.

The 2017 Act also lays down restrictions pertaining to “emergency
treatment”’ of the person with mental illness in certain exceptional
situations. It is stated that any medical treatment, including treatment
pertaining to mental healthcare, can be given to a person with mental
illness in the establishment/community (after obtaining the informed
consent of the nominated representative, when the latter is available).
An emergency treatment is administered where the same is immediately
and urgently necessary to prevent:

» death or irreversible harm to the person with mental illness;

» the person with mental illness inflicting serious harm to himself/
herself or to others and/or to property belonging to himself/herself
or others as the case maybe, where the same is a consequence of
the mental illness of the person.

However, the medical officer in-charge or the psychiatrist in-charge
is not allowed to administer any medical treatment to the person with
mental illness which is not directly related to the emergency treatment,
or to administer electro-convulsive therapy. The emergency treatment
should not ordinarily continue for a period longer than seventy-two hours
or as soon as the person is assessed at a mental health establishment.

The 2017 Act also lays down certain restrictions pertaining to electro-
convulsive therapy as a form of treatment for persons with mental
illness in India.!” Tt is stated that electro-convulsive therapy should
not be performed on persons without the use of anesthesia or muscle
relaxants. Electro-convulsive therapy should not be performed on
minors with mental illness. However, if in the opinion of the treating
psychiatrist, the therapy is required, informed consent of the guardian
of the minor should be obtained before proceeding with the treatment.!”
Sterilization should never be done to men/women with mental illness
as a way of treatment of those persons. Moreover, chaining in any
manner is also prohibited under the Act.!”
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The 2017 Act also lays down essential conditions to be fulfilled
before psychosurgery is performed as a treatment for the person
with mental illness.'”® It is stated that psychosurgery shall not be
performed on a person with mental illness till the informed consent
of the person on whom the surgery is being performed is obtained,
and approval to perform the same has been obtained from the
concerned Board.!”

Treating with dignity is one of the most important principles that should
be adhered to in the mental healthcare of persons with mental illness.
To be as much in touch with humanity as possible is vital for recovery
from any form of mental illness. Therefore, the Act clearly states that
nobody shall be subjected to solitary confinement or seclusion.!'® The
Act also forbids usage of physical restraint on the person with mental
illness, except when usage of physical restraint is the only way to avert
imminent harm to the person with mental illness or to others and the
usage is authorized by the psychiatrist in-charge of person with mental
illness in the hospital. The restraint shall not be continued beyond the
time that is absolutely necessary in the situation. The reason for the
restraint, the manner and duration of the same should be recorded in the
medical records of the person with mental illness by the medical officer
or the mental health officer in charge of the hospital, and the nominated
representative of the person should be informed about the restraint
within twenty-four hours of the same. The restraint shall not in any
case be administered as a punishment or as a deterrent to any person
with mental illness. A mental health establishment is required under